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Statement of Case. 

This is an appeal from a final decree of the United States 
District Court for the District of Columbia, dismissing a bill 
of complaint of the appellants, the National Federation of 
Railway Workers (hereinafter referred to as the Federa¬ 
tion) and five named individuals who are laborers in the 
Reclamation Plant of the Texas and Pacific Railway Com¬ 
pany at Marshall, Texas as well as members of the Fed- 
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eration. The complaint of the appellants asked the Court 
below to set aside a certification of the National Mediation 
Board, dated April 17, 1941, which certified a labor union 
known as the International Brotherhood of Firemen, Oilers, 
Helpers, Hound House and Railway Shop Laborers, func¬ 
tioning through the Railway Employees Department of 
the American Federation of Labor (hereinafter referred 
to as the Brotherhood), as the duly authorized representa¬ 
tive of the craft or class of railway shop laborers and power 
house employees on the Texas and Pacific Railroad. The 
complaint named as defendant the National Mediation 
Board, which was established under the Railway Labor Act 
of 1934. (App. 1-10.) Motions were granted giving leave 
to the Firemen and the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station Em¬ 
ployees (hereinafter referred to as the Clerks) to intervene 
as intervenors-defendants. (App. 19-22.) Upon final .judg¬ 
ment the court held that the Clerks had no right to inter¬ 
vene in the suit. (App. 98.) 

Facts. 

On February 4, 1941, the Brotherhood invoked the serv¬ 
ices of the National Mediation Board for investigation of 
a representation dispute among all the employees of the 
Texas and Pacific Railway Company performing work gen¬ 
erally recognized as that of power house employees and 
railway shop laborers and to certify the duly authorized 
representative of the employees in accordance with Sec¬ 
tion 2, Ninth of the Railway Labor Act as amended in 1934. 
(App. Exhibit 1.) At the time this application was made 
the power house employees were represented by the labor 
union known as the Power House Employees in the Mechan¬ 
ical Department of the Texas and Pacific Railway Company. 
The railway shop laborers, which included the Reclamation 


3 


Plant laborers, however, were represented and had been 
+ represented by the appellant labor union since a collective 

bargaining agreement was executed between the carrier and 
the Federation in August, 1935. (App. 23-27.) 

The Board accepted jurisdiction and on March 18, 1941, 
a meeting was held in Washington at which all interested 
parties were represented in person, except the Power House 
Employees of the Mechanical Department who filed a brief 
with the Board instead. A representation election was de¬ 
cided upon and it was agreed that the Power House em¬ 
ployees and the railway shop laborers constituted a single 
craft or class and that all eligible parties would be allowed 
to participate in the election. (App., Exhibit 1 D.) 

One Janies Kiernan, mediator, was dispatched to the 
property for the purpose of supervising the election. Ob¬ 
taining a senoritv list from the carrier he prepared an 
eligibility list which was agreed to by the interested parties. 
(App. 27-28, 72, Exhibits 2 and 3. The agreement as to the 
names on this list, however, is a matter of controversy and 
will be discussed later. 

On March 29, 1941, when balloting was in progress at 
Marshall, Texas, 32 laborers of the Reclamation Plant pre¬ 
sented themselves at the polls and asked to be permitted to 
vote, but were denied that privilege as well as one Nathan 
Rodgers whose name was on the eligiblitv list. At trial the 
mediator testified that the privilege was denied because the 
names of the reclamation plant employees were not on the 
prepared eligibility list. The appellants, however, asserted 
that the list did include the Reclamation Plant laborers, and 
that they were a part of the craft or class entitled to vote. It 
# also developed at trial that the mediator before the ballot¬ 

ing began received a communication from the Brotherhood 
of Railway Steamship Clerks, Freight Handlers, Express 
and Station Employees, which until then had not been an 
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interested party to the proceedings, claiming representa¬ 
tion of the Reclamation Plant laborers and protesting the 
right of the Reclamation laborers to vote in the said elec¬ 
tion. (App. 27-38, 54-57, 72-75, 78-85, Exhibit 4.) 

On the next day, March 30, 1941, the appellants sent a 
telegraphic protest to the Mediation Board concerning the 
failure of the mediator to allow the Reclamation Plant 
laborers to vote. (App. 38.) As a result of this protest 
the mediator was directed by the Board to return to Mar¬ 
shall, Texas and investigate the status of the Reclamation 
Plant laborers, vote these men, impound their ballots, and 
submit the matter to the Board. (App. 39, 75, 85.) On the 
same day, April 2, 1941 the Board wired one J. J. Pren- 
dergast, mechanical superintendent, Texas and Pacific 
Railway Company, stating to him that the mediator would 
be in Marshall, Texas, to further investigate the status of 
the Reclamation Plant laborers. In reply to this telegram, 
Mr. J. J. Prendergast addressed a telegram to the Board, 
which, among other tilings, stated that the Reclamation 
Plant laborers were under the contract of the Federation. 
(App. 90-91.) 

On April 3, 1941, the Reclamation Plant laborers were 
allowed to vote and their ballots impounded pursuant to 
the Board’s instructions. Immediately thereafter, on April 
3,1941, the representatives of the Brotherhood, the Clerks, 
and the appellants signed a written agreement prepared 
by the mediator in which they agreed to submit a state¬ 
ment of their respective claims and abide by the decision 
of the Board as to whether the ballots cast by the Reclama¬ 
tion Plant laborers shall be counted in the said election. 
(App. 41-50, 5S-64, 77-85, Exhibits 6, 7, & 8.) These state¬ 
ments were filed with the mediator on April 3, 1941, and 
around 4:00 p. m. the same day forwarded by him to the 
Mediation Board. The following day the Board wired the 
mediator and the parties that based upon an investigation 
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and the briefs of the parties, it is concluded that the Recla- 
+ mation Plant laborers shall not participate in the said elec¬ 

tion. (App. 50-51, Exhibit 9.) 

On April 5, 1941, the mediator prepared a report of the 
election results, not counting the ballots of the Reclamation 
Plant employees, and designated the Brotherhood as win¬ 
ner. As reported, 148 votes were cast for the Brotherhood, 
138 votes for the Federation, 6 votes for Power House Em¬ 
ployees in the Mechanical Department of the Texas and 
Pacific Railway Company, and 9 ballots were void. On 
April 17, 1941, the Board issued its official certification 
designating the Brotherhood as duly authorized to repre¬ 
sent the craft or class of power house employees and rail¬ 
way shop laborers employed by the Texas and Pacific Rail¬ 
way Company for the purposes of the Railway Labor Act. 
(App. Exhibit 10.) On April 21, 1941, the appellant labor 

# union, the Federation, filed a written protest with the 
Board, which was dismissed on June 2, 1941. 

Jurisdictional Statement. 

This case arises under the Railway Labor Act of May 20, 
1926, as amended June 21, 1934. (48 Stat. 1186 U. S. C. A. 
Tit. 45 ch. 8 Sec. 151-163.) The Act creates legal obliga¬ 
tions and establishes definite legal right. Among other 
things the Act requires that if any dispute shall arise 
among a carrier’s employees as to who are the represen¬ 
tatives of such employees designated and authorized in 
accordance with the requirements of this Chapter, it shall 
be the duty of the Mediation Board, upon request of either 
party to the dispute, to investigate such dispute. Also in- 

• dividual legal and constitutional rights are involved and 
have been alleged in the Bill of Complaint and the Appel¬ 
lants’ Appeal. 
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The following further show jurisdiction in this Court: 

Switchmen’s Union of North America v. National • 

Mediation Board, 135 Fed. (2) 7S5. 

Brotherhood of Railroad Trainmen, ct al. v. Na¬ 
tional Mediation Board, SS Fed. (a) 757, 66 App. 

D. C. 375. 

Brotherhood of Railway and Steamship Clerks, rt 
al. v. United Transport Service Employees of 
America (case No. 8374, Decided August, 1043, 

App. D. C.) 

Assignment of Errors. 

1. The Court erred in finding that the agreement of 

April 3, 1941, constituted a bona fi<h' arbitration agree¬ 
ment with respect to the question of the eligibility of the 
reclamation plant employees; and in not finding to the con- * 

trary. 

2. The Court erred in finding that the Board had issued 
its decision as arbiter that the reclamation plant employees 
were ineligible to vote because not part of the craft or 
class of railway shop laborers and power house employees, 
and arbitration and award resulted; and in not finding to 
the contrary. 

3. The Court erred in finding that the Board’s decision 
was an award, and issued in accordance with an arbitra¬ 
tion agreement and conclusive upon the parties and the 
Court; and in not finding to the contrary. 

4. The Court erred in finding that the Mediation Board 

as a government agency properly entered into an arbitrary 
agreement or that any award and decision based upon such 
arbitration or agreement was conclusive upon the parties • 

and the said District Court; and in not finding to the con¬ 
trary. 

5. The Court erred in finding that there was in the rec¬ 
ord before the Mediation Board any such substantial evi- 


7 


donee of any rational basis for the Board’s decision that 
the reclamation plant employees were not part of the craft 
or class of the railway shop laborers and powerhouse em¬ 
ployees on the Texas and Pacific Railway, and in finding 
that any such decision of the Mediation Board was binding 
upon the said District Court; and in not holding to the 
contrary. 

(i. The Court erred in not holding that the fact that the 
reclamation plant employees were within the scope of cer¬ 
tain collective bargaining agreements theretofore entered 

0 

into between the Federation and the carrier under the 
heading of railway shop laborers and power house em¬ 
ployees was not conclusive proof, with nothing to the con¬ 
trary, that such employees were within the craft or class 
of railway shop laborers and power house employees, par¬ 
ties to this dispute. 

7. The Court erred in holding inadmissible and striking 
from the record insofar as it related to the issue of whether 
the reclamation plant employees were within the craft or 
class of shop laborers and power house employees, the evi¬ 
dence taken dc novo offered by the plaintiff and received 
at the trial, the same being the issue upon which the Board 
had conducted a hearing and passed; and in not holding 
to the contrary. 

8. The Court erred in finding that upon consideration 
of the evidence de novo that it was not established that the 
decision of the Mediation Board was arbitrary and unrea¬ 
sonable ; and in not holding to the contrary. 

9. The Court erred in holding that it was harmless error 
in failing to permit Nathan Rogers to vote because no com¬ 
plaint was made to the Mediation Board whether the action 
of the Mediation Board in denying this right to vote was 
justified or not; and in not holding to the contrary. 

10. The Court erred in holding that the decision of the 
Mediation Board was correct as to the scope of the eraftj 
or class of shop laborers and power house employees and 
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in so much by holding that the Federation should be con¬ 
sidered as having been chosen by a minority of that craft; • 

in not so determining the scope of the craft or class as to 
include the reclamation plant employees in such wise as to 
give true expression to the majority vote of the said craft 
or class. 

11. The Court erred in finding that the decision of the 
Mediation Board and its certification would not deprive the 
plaintiffs of their respective constitutional rights; and not 
finding to the contrary. 

12. The Court erred in holding that the Mediation 
Board’s decision and certification were valid and lawful in 
all respects and should not be set aside; and not holding to 
the contrarv. 

13. The Court erred in holding that the Appellants, 

plaintiffs below, complaint should be dismissed at plain¬ 
tiffs’ cost, and that a final decree should be so entered; « 

and not holding to the contrary. 

14. The Court erred in allowing the intervention and 
participation of the Clerks throughout the entire hearing 
of the cause and up until the final judgment and the hold¬ 
ing that they had no right to intervene as defendants in 
the cause. 


Outline of Argument. 

1 The appellants were entitled to a trial de novo on the 
issues whether the Reclamation Plant Laborers of the Texas 
and Pacific Railway were within the craft or class of rail¬ 
way shop laborers and power house employees of the Texas 
and Pacific Railway. 

2. The finding of the National Mediation Board that • 

the Reclamation Plant Laborers were not within the craft 
or class of Railway Shop Laborers and Power House Em¬ 
ployees was not supported by substantial evidence. 
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3. The Proceedings of the National Mediation Board 
leading to the determination that the Reclamation Plant 
Laborers were not a part of the class or craft of railway 
shop laborers and power house employees did not satisfy 
the procedural due process requirements of the Fifth 
Amendment. 

4. The Mediation Board’s Finding did not constitute an 
Arbitration and Award. 

5. The Invocation of this case was not made in good 
faith. 

ARGUMENT. 

The appellants were entitled to a trial de novo on the 
issue whether the Reclamation Plant Laborers of the Texas 
and Pacific Railway were within the craft or class of Rail¬ 
way Shop Laborers and Power House Employees of the 
Texas and Pacific Railway. 

At the outset of this case counsel for the Mediation 
Board stated that as a hearing had been had it was con¬ 
clusive of all parties and the Court was without jurisdic¬ 
tion to make a further investigation. That position of 
counsel has been exploded so often and is so familiar to 
this Court that it would seem like carrying coal to New¬ 
castle to cite authorities. The first thing to consider, how¬ 
ever, is what was the situation as it actually occurred. 
There has been no hearing of any kind or character on the 
matter of the disputed election in this case except the hear¬ 
ing had by the Court below. On Tuesday, March 18, 1941 
a hearing was had before the Mediation Board with respect 
to whether or not a dispute and whether or not an election 
should be held. The purpose of the meeting had, as of the 
date mentioned, is detailed by the Chairman of the Media¬ 
tion Board in a statement made by him, which we quote: 
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“The Chairman: The hearing this morning is held 
pursuant of our notice of March 12, 1941, Case R-735, 
m the matter of representation of employees of the 
Texas and Pacific Railway Company, known as Power 
House Employees and Railway Shop Laborers. 

The application was made by the Railway Em¬ 
ployees’ Department of the American Federation of 
Labor, for investigation of a representation dispute 
among all of the employees of the Texas and Pacific- 
Railway Company performing work generally recog¬ 
nized as that of power house employees and railway 
shop laborers and to certify the duly authorized repre¬ 
sentatives of the employees in accordance with Section 
2-Ninth of the Railway Labor Act. The dispute arose 
over the basis for making up the eligible list of individ¬ 
uals entitled to participate in the election of represen¬ 
tatives for the employees concerned for the purposes 
of the Act. 

Also interested in the dispute, but not present this 
morning, is General Chairman C. C. Good of the Power 
House Employees of the Mechanical Department of 
the Texas and Pacific Railway Company, and he re¬ 
quested the right to file a brief with the Board in lieu 
of a personal appearance. The brief is dated March 
14,1941, and 1 think it might be well to read it into the 
record for the benefit of the others who are here.” 

At this meeting there were present, exclusive of the 
Mediation Board, Mr. Bert M. Jewell, President, Interna¬ 
tional Brotherhood of Firemen, Oilers, Helpers, Round¬ 
house and Railway Shop Laborers, Mr. George Wright, 
Vice-President of this same organization: Mr. L. W. Fair- 
child, General President, National Federation of Railway 
Workers; Mr. J. J. Prendergast, Mechanical Superintend¬ 
ent, Texas and Pacific Railway Company; and Mr. James 
A. Cobb and George E. C. Hayes, counsel for the afore¬ 
mentioned National Federation of Railway Workers. 
There were two (2) questions that came before the Board 
on that morning: First, raised bv General Chairman of 
the Power House employees, Mr. C. C. Good; and the other 
by the National Federation of Railway Workers. Chair- 


II 


man Good, who represented thirty (30) power house em¬ 
ployees, all of whom are white, protested against his organ¬ 
ization being included with the laborers represented by the 
National Federation. Among other things he stated: 

“The National federation of Railway Workers in 
the Mechanical Department of the Texas and Pacific 
Railway Company was organized in 1935 and consists 
of some 400 members. The duties of the members of 
this latter organization are entirely distinct and sep¬ 
arate from the duties performed by the members of the 
Power House Employees of the Mechanical Depart¬ 
ment of the Texas & Pacific Railway Company. 

If an election is held where both groups participated 
on an equal footing, it may be readily seen that no 
matter how the membership of the Powerhouse Em¬ 
ployees voted the result of the election would be con¬ 
trolled by the vote of the membership of the National 
Federation of Railway Workers. In other words, 
the entire membership of the Power House Employees 
might vote one way, although we do not make the con¬ 
tention that they would so vote, and yet the wishes of 
the entire membership be absolutely disregarded. 

It appears to us that to deprive an organization that 
has been in existence for a number of years, and was 
in existence for at least two years before the National 
Federation of Railway Workers was organized, of any 
say-so as to what their representation would be under 
the law is unfair, unjust, undemocratic, and at least 
violates the spirit of the Railroad Labor Act. 

The contention will probably be made that on other 
railroads throughout the United States those who per¬ 
form the duties that are performed by the members 
of the Power House employees and by the members 
of the National Federation of Railway Workers belong 
to one organization and vote as such. Under the facts 
as they exist, we do not believe that what is being 
done on other railroads should be taken into consid¬ 
eration in this hearing. We are not responsible as to 
how the American Federation of Labor organizes its 
membership into groups or classes or crafts. It seems 
to us that the controlling factor should be whether 
the members of the organization constituting the 
Power House Employees in the Mechanical Depart¬ 
ment of the Texas and Pacific Railway Company desire 
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to be included with the other organization. If the pro¬ 
cedure is allowed as petitioned for, it could easily 
mean that our organization would be engulfed in an¬ 
other, whether we wanted to become a member thereof 
or not. It seems to us that under our American way 
of living, every worker in this country should have an 
equal right to participate in elections of this kind and 
to have, his ballot mean something, (italics ours.) 

We are not unfamiliar with the fact that in the eyes 
of the law race and creed should not be taken into ac¬ 
count in matters of this kind. It is an undeniable fact, 
however, that the membership of the National Federa¬ 
tion of Railway Workers is composed in its entirety 
of people of the colored race. Our organization oper¬ 
ates only in Texas and Louisiana. Whatever the law 
may be, we think it should be taken into consideration 
that ice might not leant to be associated with people 
of the colored race, hereafter. We make the above 
statement without intending to in any way disparage 
members of the colored race, but merely for the pur¬ 
pose of calling to your attention the conditions as they 
actually exist in this part of the country/ 7 (Italics 
ours.) 

We have quoted thus at length from Chairman Good’s 
brief in order to emphasize two (2) things: first, in arriv¬ 
ing at the number accredited as members to the National 
Federation of Railway Workers “400”, Chairman Good 
without doubt counted the laborers in the Reclamation Plant 
at Marshall, Texas. Secondly, we have quoted and under¬ 
scored as above because respectively, we endorse the prin¬ 
ciple there contended for that every worker should have 
an equal right to vote and have his vote mean something; 
and we point out the real attitude of the white labor union 
in the south toward the colored worker, rather than the pre¬ 
tended position of the Brotherhood of Railway Clerks, who 
first pretend to embrace but with purpose accomplished 
promptly discard the colored laborer. 

Let us start with the Good statement and see what takes 
place with this statement as our guide. The National Feder¬ 
ation's position was that there was no dispute and the elec- 
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tion ought not be held. Through its President, Mr. Fair- 
child, and counsel representing it, the Federation stated to 
the Board that the National Federation of Railway Work¬ 
ers represented the common laborers on the Texas and 
Pacific Railway Company and they were satisfied with 
their agreement then in existence with the carrier. Sub¬ 
sequently thereto and after the hearing before the Board it 
was decided that an election would be held. That election 
took place and no hearing of any kind or character was 
ever had except as to the protest by telegrams and letters 
to the Board against the non-voting of the thirty-two (32) 
Reclamation Plant laborers. To call that a hearing in 
contemplation of law is simply an abuse of the word. 
In the case of Switchmen’s Union of North America, et al. 
vs. National Mediation Board, et al., decided February 15, 
1943, hundreds of pages of testimony were taken and after 
that a thorough hearing was had before this court, the 
Court took the position, after a full and complete hearing 
on the question of fact by the District Court that it was 
doubtful if that Court had a right to travel behind the 
proceedings. Shields vs. Utah Idaho Central Railroad Co., 
305 U. S. 177, 185. 

On this jurisdictional question we find helpful language 
in the case of Virginian Railway Co. vs. System Federation 
No. 40, 300 U. S. 560, showing something of the extent to 
which the Courts may go in the taking of testimony in 
these controversial matters. The Court says: 

“ * * # There is no contention that this finding is 
conclusive in the absence of a finding of the basic facts 
on which it rests—that is to say, the number of eligible 
voters, the number participating in the election and the 
choice of the majority of those who participate. 
Whether the certification if made as to those facts, 
is conclusive, it is unnecessary now to determine. But 
we think it plain that if the Board omits to certify 
any of them, the omitted fact is open to inquiry by the 
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court asked to enforce the common of the statute. See 
Dismuke vs. United States, 297 U. S. 167.” # 

To suggest that a Court has not the right to take testi¬ 
mony to determine whether the statutory requirements upon 
the Board as created have been met or violated seems not 
only unsupported legally but is refuted by the innumerable 
precedents in this and other jurisdictions. 

In the case of The Brotherhood of Railway Trainmen, 
et al. vs. The National Mediation Board, dated February 
15, 1943, the Government said in its brief that the record 
in the Court of Appeals “consisted of the proceedings, 
including a 720 page transcript of testimony before the 
National Mediation Board. The District Court made find¬ 
ings that are entirely consistent with those of the Board. 

And also concluded that the Board’s findings were support¬ 
ed by substantial evidence.” The Government then pro¬ 
ceeded to argue that the Appellate Court should not set i 

aside the findings of fact by the Board and the District 
Court. 

In the case of Consolidated Edison Company vs. Na¬ 
tional Labor Relations Board, 305 U. S. 217; 83 Law Ed., 

126, we find in the syllabus the following language: 

“The substantial evidence necessary to impart con¬ 
clusiveness to the findings of the National Labor Rela¬ 
tions Board is more than a mere scintilla, and is such 
evidence as a reasonable mind might accept as adequate 
to support a conclusion.” 

Further on in this case, in the language of Chief Justice 
Hughes, we find: 

“The questions presented relate (1) to the jurisdic¬ 
tion of the Board; (2) to the fairness of the hearing; 

(3) to the sufficiency of the evidence to sustain the find¬ 
ings of the Board with respect to coercive practices, 
discrimination and the discharge of employees; and (4) * 

to the invalidation of the contracts with the Brother¬ 
hood and its locals.” 

Again, from the majority opinion handed down through 
Chief Justice Hughes in this case: 
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“A more serious question grows out of the refusal 
to receive the testimony of certain witnesses. The 
taking of evidence began on June 3, 1937, and was 
continued from time to time until June 23rd when the 
attorney for the Board unexpectedly announced that 
its case would probably be closed on the following 
day. At that time the Board completed its proof, with 
the reservation of one matter, and at the request of the 
companies’ counsel the hearing was adjourned until 
July 6th in order that Mr. Carlisle, the chairman of 
the board of trustees of the Consolidated Edison 
Company, and Mr. Dean, the vice-president of one of 
its affiliates, who were then unavailable, could testify. 
In response to the examiner’s inquiry, the companies’ 
counsel stated that the direct examination of all wit¬ 
nesses on their behalf would not occupy more than a 
day. On July 6tli the testimony of Mr. Carlisle and 
Mr. Dean was taken and the companies also offered the 
testimony of two other witnesses (then present in the 
hearing room) in relation to the discharge of the 
employee with respect to whom the complaint had 
been amended as above stated. The examiner refused 
to receive this testimony following a ruling of the 
Board (made in the course of correspondence with the 
companies’ counsel during the adjournment) to the 
effect that no other testimony than that of Mr. Carlisle 
and Mr. Dean would be received on the adjourned day. 
An offer of proof icas made which showed the testi¬ 
mony to be highly important with respect to the rea¬ 
sons for the discharge. It was brief and could have 
been received at once without any undue delay in the 
closing of the hearing. 

We agree with the Court of Appeals that the refusal 
to receive the testimony was unreasonable and arbi¬ 
trary. Assuming as the Board contends, that it had a 
discretionary control over the conduct of the proceed¬ 
ings, we cannot but regard this action as an abuse of 
discretion.” 

We venture one additional quotation from this case: 

“The companies contend that the Court of Appeals 
misconceived its power to review the findings and, in¬ 
stead of searching the record to see if they were sus¬ 
tained by ‘substantial’ evidence, merely considered 
whether the record was ‘wholly barren of evidence’ 
to support them. We agree that the statute, in pro- 
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viding that ‘the findings of the Board as to the facts, if 
supported by evidence, shall be conclusive ’, means 
supported by substantial evidence. Washington V. & 
M. Coach Co. vs. National Labor Relations Bd., 301 U. 
S. 142.” 

It is to be noted that the National Labor Relations Board 
was created in 1935, long after the Mediation Board, and 
the Act creating the Board particularly states “that the 
findings of the Board as to facts, if supported by evidence, 
shall be conclusive”; but the Court holds that evidence 
means real and substantial evidence and an impartial 
hearing; otherwise, it would be in derogation of the 
Constitution and taking property without due process of 
law. 

The Court’s attention is invited to the fact that a Bill 
was introduced into Congress during the last Congress to 
give to the courts a supervisory power over these Boards, 
and the only opposition was by the Government and that 
was that Congress already had such power and the enact¬ 
ment of such law would be superfluous. It is too late now to 
say in view of the Federal decisions all over the country, 
including the Supreme Court of the United States to the ef¬ 
fect that a hearing means a hearing and the Courts have a 
right to look into it and see whether there has been a fair 
and impartial hearing and that the findings of the Board 
must be supported by substantial evidence, to say now, 
where there was absolutely no evidence in this case that we 
are concluded by the certification of the Board. 

In its Conclusions of Law the court below ruled that— 
“evidence de novo offered by the plaintiff and received at 
the trial, subject to a motion to strike by the Board, is now 
held inadmissible, and accordingly stricken insofar as it 
relates to the issue whether the Reclamation Plant em¬ 
ployees were within the craft or class of railway shop la¬ 
borers and power house employees.” (App. 97.) 
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The issue here, it is submitted, involved a constitutional 
question and therefore required the court to admit evidence 
de novo. 

The provisions in the Railway Labor Act (45 U. S. C. 152, 
Fourth) that employees shall have the right to organize 
and bargain collectively are not only safeguards of vital 
public interests, but also create property rights of great 
value for all such employees. Virginian Ry. Co. v. System, 
300 U S. 515, 57 S. Ct. 502, 81 L. Ed. 789 (1937); Railway 
Employee’s Co-op Ass’n, et al. v. Atlantic B. & C. R. Co., 
et al., 22 Fed. Supp. 131 (D. C. D. Ga., 1938). 

A property right is entitled to protection under the Fifth 
Amendment of the Federal Constitution from arbitrary and 
unreasonable administrative action, and whenever a party 
asserts that an administrative determination, if made effec¬ 
tive, will deprive him of this Constitutional protection, he 
is entitled to have the issue tried de novo so that an inde¬ 
pendent judicial determination of the constitutional ques¬ 
tion may be had. Shields v. Utah Idaho C. R. Co., 305 U. S. 
177,59 S. Ct. 166,83 L. Ed. Ill (1938). 

In the instant case the Bill of Complaint, in which five 
Reclamation Plant laborers are named as plaintiffs, asserts, 
among other things, that the determination of the Nation¬ 
al Mediation Board declaring that the Reclamation Plant 
laborers were ineligible to vote in an election held to de¬ 
termine the collective bargaining representative for the 
craft or class of railway shop laborers and power house em¬ 
ployees of the Texas & Pacific Railway was arbitrary and 
unreasonable and amounted to a deprivation of property 
without due process of law. (App. 2-3, 7,8.) . This allegation 
therefore raised a constitutional question, and it was within 
the province of the court below to admit evidence de novo 
on the issue. 

Equally cogent as an argument in favor of admitting evi¬ 
dence de novo on the point in issue is the view announced in 
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Virginian Ry. Co. v. System Federation, 300 U. S. 515, 562, 

57 S. Ct. 592, 81 L. Ed. 789, and followed in the Brotherhood * 

of Railway and Steamship Clerks, Freight Handlers, Ex¬ 
press and Station Employees, et al. v. Nashville, C. & St. L. 

Ry Co., supra. The latter ease, quoting in part from the 
Supreme Court decision, remarked: 

*‘It was said of the present statute that under it ‘The 
National Mediation Board makes no order. The com¬ 
mand which the decree of the court enforces is that of 
the statute, not of the Board. Its certificate that the 
Federation (Brotherhood) is the authorized represen¬ 
tative of the employees is the ultimate finding of fact 
prerequisite to enforcement by the courts of the com¬ 
mand of the statute.’ Virginian Railway Co. v. System 
Federation No. 40, 300 U. S. 515, 562, 57 S. Ct. 592, 606, 

81 L. Ed. 789. The certification there made failed to 
indicate the basic facts on which it rested, the question 
being the validity of an election, which could not be 
determined without findings as to the number of eligi- t 

ble voters, the number participating, and the choice of 
the majority of those who did participate. The court 
considered it unnecessary to determine whether the 
certification if made as to such basic facts would be 
conclusive, but said, ‘ But we think it plain that if the 
Board omits to certify any of them, the omitted fact is 
open to inquiry by the court asked to enforce the com¬ 
mand of the statute. See 1 fismuke v. United States, 297 
U. S. 167,171-173, 56 S. Ct. 400, 403, 404, 80 L. Ed. 561C 
* * * The court was completely without advice as to 
what facts were developed by the mediator and in the 
dark as to their relevancy. In this situation it seems 
necessary to conclude in the application of the reason¬ 
ing of the Virginian Case that the omitted facts, or such 
of them as are fairly required for just determination, 
could be inquired into by the trial court, and while the 
certificate was prirna facie sufficient, yet where the facts 
disclosed by the evidence failed to support it, it should 
not by a court of equity be enforced. * * * ” # 

It is respectfully submitted that in the instant ease the ad¬ 
ministrative record does not indicate the basic facts upon 
which its determination with respect to the exclusion of 
the Reclamation Plant laborers from the particular craft 
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or class in question is based. The Board merely stated that 

* its decision was based upon investigation and briefs sub¬ 
mitted to it by the interested parties (App. 50, Exhibit 9), 
and thus the facts involved in the issue are open to inquiry 
by the Court. 

We now turn to the case on its merits. 

The finding of the National Mediation Board that the 
Reclamation Plant Laborers were not within the craft or 
class of Railway Shop Laborers and Power House Em¬ 
ployees was not supported by substantial evidence. 

The question here is whether or not these thirty-two (32) 
persons had a right to vote and have their votes properly 
counted and registered in favor of the organization of their 
choice. In view of the Act and the historical background, 

• we say that there is only one answer to this question. The 
facts disclose that a dispute was had between the Interna¬ 
tional Brotherhood of Firemen, Oilers, Helpers, Round¬ 
house and Railway Shop Laborers and The National Fed¬ 
eration of Railway Workers and the thirty (30) Powerhouse 
employees represented by Mr. C. 0. Good, the General 
Chairman. Mr. Good, on behalf of the Powerhouse Em¬ 
ployees, took the position that his employees should not be 
classified with those of the National Federation for the 
reason that his men were white and the members of the Na¬ 
tional Federation were colored and that such relationship 
should not be had in his part of the country. This question 
was thrashed out in the only hearing that the Board had 
and was some time prior to the time of the election. Subse¬ 
quent to this and after an investigation by the Mediator, 
Mr. Kiernan, it was agreed that the Powerhouse men should 
be classified and voted along with the laborers in the elec¬ 
tion which was to be had and which commenced in to wit, 
March, 1941 and ended on the 3rd day of April, 1941. It 
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might be well to refer to the instruction of March 22, 1941, 
which went to Mr. Kiernan, the Mediator, Jefferson Hotel, 
Dallas, Texas, a copy of which was sent to Mr. D. M. Kelly, 
President of the International Brotherhood of Firemen, 
etc.; L. W. Fairchild, the President of the National Federa¬ 
tion of Railway Workers; and Mr. C. (J. Good, Chairman of 
the Union serving the Power House employees. In that com¬ 
munication it is taken as an agreed fact that “Shop watch¬ 
men should not be voted in the election”. This statement 
of the Secretary of the Board is both inclusive and exclu¬ 
sive. No direction was given to the Mediator to exclude the 
laborers of the Reclamation Plant nor indeed any word to 
include them; and the answer is that these laborers were 
considered where they had consistently belonged and that 
is that for the purpose of classification they were a part 
of the Railway Shop Laborers. In this letter of direction 
attention is called to the sentence: “The name of any 
organization or individual now holding a contract covering 
part of the craft or class of power house employees and rail¬ 
way shop laborers shall, if the organization so desires, be 
'placed on the ballot in addition to the name of the appli¬ 
cant organization.” Then the exclusion “Shop watchmen 
should not be voted in the election”. So, it is manifest from 
the direction of the Board to Mediator Kiernan that these 
thirty-two (32) Reclamation Plant employees should be 
voted. Nothing is said concerning these men or any pro¬ 
test of any kind to excerpt them out from the rest of the 
common laborers until the day of the voting in Marshall 
Texas. Then a letter is handed to Mr. Kiernan, Mediator, 
which letter comes from Mr. M. E. Morris, Vice-Chairman, 
Brotherhood of Railway and Steamship Clerks, dated March 
28th, in which he protests the voting of these men: 

“I understand that Storehelpers and laborers em¬ 
ployed in and around the Storehouse and laborers and 
Brown Hoist Operators employed in the Scrap Yard 
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of the Reclamation Plant of the Texas and Pacific Rail¬ 
way Company have been certified as eligible to vote in 
this election.” 

“• # * This organization desires to enter protest and 
request that the employees named on these four sheets 
not be permitted to vote in this election. It is our con¬ 
tention that these employees are now covered by the 
agreement by the Brotherhood of Railway and Steam¬ 
ship Clerks, Freight Handlers, Express and Station 
Employees and the Texas and Pacific Railway Com¬ 
pany effective April 1, 1929 and it is our opinion that 
Rule 1 of this agreement applies to these employees.” 
(App. 31-32.) 

From the statement which follows only Item “3” could be 
in point, and that we quote: 

“(3) Laborers employed in and around stations, 
storehouses and warehouses.” 

Laborers in the Reclamation Plant were not included in 
this grouping. This is made clear by reference had to the 
“Scope Rule,” Rule 1 in the agreement had between the 
Texas and Pacific Railway Company and the National 
Federation of Railway Workers, of 1935 and effective to 
date, which expressly under the heading of Railway Shop 
Laborers includes the laborers at the Reclamation Plant, 
as shown by the Agreement offered in evidence in this case 
“Plaintiff’s Exhibit 2.” (App. 26.) 

In this case attention is invited to the fact that under 
the heading “Railway Shop Employees,” as used in this 
contest before the Mediation Board, is the same phrase¬ 
ology “Railway Shop Employees,” used in the authoriza¬ 
tion list seeking the services of the National Federation of 
Railway Workers as the bargaining agent for the laborers 
and in the agreement later consummated between the Rail¬ 
way Company and the Federation, in which later agree¬ 
ment under the heading indicated, the break down of the 
personnel specifically includes the laborers in the Reclama¬ 
tion Plant. Such language and such understandings ex¬ 
plain why in the minds of all persons interested, including 
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Mr. Ed Carter, the use of the words “shop laborers” in¬ 
cluded without specific designation the laborers in the 1 

Reclamation Plant. The only thing out of line with the 
fact that these men’s names were included in the eligibility 
list was the testimony of Mr. Kiernan; but when this is 
coupled with the historical background as to how these men 
had been carried and the contracts made with the National 
Federation, together with Carter's testimony (he being 
practically an unlettered man), together with the testimony 
of Air. Lester, Air. Smith (whose name appears on the orig¬ 
inal list seeking the services of the National Federation), 
and Air. Burns, as to the kind and character of work they 
did and the Reclamation Superintendent under whom they 
came, together with the testimony of the posting of the 
notice of the election at the Reclamation Plant and these 
men being excused by the Railway Company for the pur¬ 
pose of voting with their time paid for and the letter of 
Air. Alorris referring to the fact that the protest of the 
Brotherhood of Railway Clerks was based upon the fact 
that the eligibility list included these men’s names, it is a 
demonstration that Air. Kiernan was in error as to these 
men not being on the original eligibility list for voting. It 
is also to be noted that Air. Kiernan testified that he was 
instructed to vote these men and impound their votes. The 
telegram of instruction to him, dated April 2, 1941, of¬ 
fered in evidence at the time of trial, makes no suggestion 
of impounding the votes, but instructs him to proceed to 
Alarshall, Texas to further investigate the status of the 
Reclamation Plant employees. That he did and voted the 
Reclamation Plant employees. Then, on April 3rd, he pro¬ 
ceeded to Texarkana and counted the votes, except the 
Reclamation Plant employees and that of Nathan Rogers. < 

The vote resulted in 148 in favor of the International 
Brotherhood of Firemen, etc., 6 in favor of the C. C. Good 
organization and 138 in favor of the National Federation 
of Railway Workers, nine (9) votes of eligible voters 
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thrown out as being voided. At the time the vote was 
counted a statement was signed, drawn by the Mediator, 
signed by Lee Anderson, for the Brotherhood of Firemen, 
by L. C. Stamper, for the Brotherhood of Railway Clerks 
and by Ed Carter for the National Federation, witnessed 
by Janies P. Kiernan; more will be said about this later. 

Our position is that the Board had no authority and 
went beyond its powers when it denied the right of the 
Reclamation Plant employees to vote. The Railway Labor 
Act was made for the benefit of the employees and not for 
the accommodation of the Mediation Board or labor 
organizations. That language has been used over and 
over again by the Courts. In Section 2 Fourth em¬ 
ployees enjoy the right to bargain exclusively through a 
representative of their own choosing. We do not main¬ 
tain as a proposition of law that the employees may prop¬ 
erly without reference to the work or character of work 
select their craft or class, but we do maintain that if they 
have agreed with the employers as to their status, which 
has been fixed by a contract with some organization as 
their bargaining agency, that the Board is powerless to 
disrupt that agreement and arbitrarily place them other¬ 
wise. In the case at Bar the Reclamation Plant employees 
are and have been classified with the common laborers and 
have been under a contract with their employers, negotiat¬ 
ed by the National Federation of Railway Workers, since 
1935. Why now should they be placed otherwise, or 
segregated from the class of craft with which they have 
functioned and with whom they have been recognized; 
and that too upon the interference of what may be ap¬ 
propriately named as intermeddlers, that is, the Brother¬ 
hood of Railway Clerks, which organization has never 
represented them nor claims to represent them now. If 
the National Federation does not represent them, and if 
they are not classed with the other laborers, these employ- 
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ers are like Mohammed's coffin, suspended between Heaven 
and Hell, and do not know where they will light. Strange 
is this situation: Why are the representatives of the 
Brotherhood of Clerks in this case. At the hearing be¬ 
fore the Mediation Board to determine whether or not 
there was a dispute and as to who should vote, the clerks 
were not present. They first came into this case through 
a letter when these men were lined up ready to vote; and 
having succeeded in their protest and in disfranchising 
these men from the Reclamation Plant, they withdrew, not 
representing these men or doing anything for them or 
attempting to do anything for them, and are not heard of 
again except at the trial table when they seek to intervene 
through counsel who represents another organization. On 
their behalf nothing is said or done through counsel and 
at the close of the case counsel indicates that he is with¬ 
drawing as to them. Strange indeed we say again is the 
attitude of this organization; but in consonance with the 
developments of this case it is not difficult to see what their 
purpose is. 

It is now settled that a finding by the National Mediation 
Board as to the existence of non-existence and as to the 
boundaries of a craft or class is subject to review by the 
Federal Courts. Brotherhood of Railroad Trainmen, et al. 
v. National Mediation Board, et al., 66 App. D. C. 375, 88 F. 
(2d) 757 (1936); Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
e.t al. v. Nashville, C. & St. L. Ri/. Co., 94 F. (2d) 97 (C. C. 
A. 6th 1937); Brotherhood of Railroad Trainmen, et al v. 
National Mediation Board, et al., 135 F. (2d) 780 (App. 
D. C. 1943); Switchmen’s Union of North America, et al. 
v. National Mediation Board, et al., 135 F. (2d) 785 (App. 
D. C. 1943); Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, et al. v. United Transport Ser¬ 
vice Employees of America, et al., (case No. 8374, Decided 
August 2, 1943, App. D .C.). 
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Though recognizing that the intent of Congress was to 
clothe the Board with large discretionary powers in the 
conduct of elections under Section 2, Ninth, the Railway 
Labor Act as amended in 1934, it is nevertheless the rule 
that findings relative to craft or class under such section 
must be supported by substantial evidence. Brotherhood 
of Railway, at al. v. Nashville C. & St. L. Ry. Co., supra . 

In applying the substantial evidence rule the courts 
have said that substantial evidence is more than a mere 
scintilla. It means such relevant evidence as a reason¬ 
able mind might accept as adequate to support a conclu¬ 
sion; evidence furnishing a substantial basis of fact from 

which the fact in issue can reasonablv be inferred. This 

•> 

ordinarily means evidence which is competent, relevant, 
and material. Consolidated Edison Co. v. National Labor 
Relations Board, 305 U. S. 197, 59 S. Ct. 206, 83 L. Ed. 
126 (1938); National Labor Relations Board v. Columbia 
Enameling and Stamping Co., 306 U. S. 292, 39 S. Ct. 501, 
83 L. Ed. 660 (1939); National Labor Relations Board v. 
A. S. Abell Co., 97 F. (2d) 951 (C. C. A. 4th, 1938); 
Appalachian Electric Power Co. v. National Labor Re¬ 
lations Board, 93 F. (2d) 985 (C. C. A. 4th, 1938). 

Further, it is equally important to observe that substan¬ 
tial evidence may not consist of mere uncorroborated hear¬ 
say or rumor, other incompetent evidence or evidence 
which merely creates suspicion or gives equal support to 
inconsistent inferences. Consolidated Edison Co. v. Na¬ 
tional Labor Relations Board, supra; Tri-State Broadcast¬ 
ing Co. v. Federal Communications Commission, 68 App. 
D. C. 292, 96 F. (2d) 564 (1938); Appalachian Electric 
Power Co. v. National Labor Relations Board, 93 F. (2d) 
983, (C. C. A. 4th, 1938). 

Where the court finds that substantial evidence, having 
the meaning as defined above, does not support the find¬ 
ing of the administrative agency then the finding and any 
action taken upon such a finding must be set aside as arbi- 
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trary. Brotherhood of Railroad Trainmen, at al. v. Na¬ 
tional Mediation Board, (1936) supra; Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employees, et al. v. Nashville C. & St. L. Ry. 
Co., supra. 

With respect to findings of the National Mediation 
Board, under Section 2, Ninth, of the Railway Labor Act, 
the federal courts have pointed out various basic facts 
which should be considered in determining whether there 
was substantial evidence to support a finding relative to the 
boundaries of a craft or class. In fact, this court in a well 
considered opinion suggested quite strongly that one of the 
cardinal basic facts to be considered is the designation of 
the class or craft as determined by the then current work¬ 
ing agreement between the carrier and the particular 
groups or classes of employees. The court very signifi- 
cantlv remarked: 

V 

■» # is not going too far to say that the basic 
and underlying purpose of the act was to insure rep¬ 
resentation in accordance with established custom 
to those employees whose interests are involved. But 
the act leaves uncertain the precise or exact meaning 
of the words ‘class or craft,’ and we think obviously 
for the reason that it was intended by Congress to 
adopt the designation of class or craft as determined 
by the then current working agreement between the 
railroad and particular groups or classes of its em¬ 
ployees. And we find justification for this conclusion 
in paragraph 7 of section 2, which provides that ‘No 
carrier, its officers or agents shall change the rates 
of pay, rules, or working conditions of its employees, 
as a class as embodied in agreements except in the 
manner prescribed in such agreements or in section 6 
of this Act.’ In other words, that no carrier shall 
change the terms of its working agreement with any 
class of employees, as that class is embodied in and 
declared to exist by the working agreement, except in 
accordance with the terms of the agreement or in con¬ 
formity with the act. In the light of this provision— 
and of the general scheme of the act as a whole—we 
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think it is obvious that how classes are to be formed 
and who shall compose them are matters left to the 
employees themselves; and so we think that by refer¬ 
ence to the terms of the working agreement which the 
employees have made, is to be found at least some 
evidence of who are members of the craft or class 
covered by that agreement The Board also recognizes 
that this is a criterion, for in its First Annual Report 
to Congress, after noting that the act does not give it 
authority to define the crafts or classes, it says: ‘So 
far as possible the Board has followed the past prac¬ 
tice of the employees in grouping themselves for rep¬ 
resentation purposes and of the carriers in making 
agreements with such representatives.” 

(66 App. D. C. 375, 377-378, 88 F. (2d) 757 (1936.) 

And in another case, Justice Simons laid down certain 
tests which should receive the Board’s thorough con¬ 
sideration in determining a craft or class under the Rail¬ 
way Labor Act. He observed: 

“There were here likewise no findings as to the exist¬ 
ence or absence of basic facts pertinent to the inquiry, 
including among others similarity of work to be per¬ 
formed, historical grouping of employees, relative re¬ 
quirements of skill, training, experience, and aptitude, 
or the existence of a community of interest that prom¬ 
ised success within the spirit of the statute.” 

Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Em¬ 
ployees, ct al v. Nashville, C. & St. L. Ry. Co., 
94 F (2d) 97, 100. 

Running through both of these opinions is the idea 
that the destroying of a long-established class organization 
requires proof of a strong probative value to justify the 
administrative action. 

For further authority on the fact that to split a class or 
craft, recognized and established, so as to force an unde- 
sired representation upon some of the workers and to dis¬ 
franchise and render ineffective the votes of the others, 
constitutes a violation of the Labor Act we rely upon three 
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cases, two decided by our own Court of Appeals and one 
decided by the United States Circuit Court of Appeals for 
the 6th Circuit: 

We quote from the first of these cases, Brotherhood of 
Railroad Trainmen vs. National Mediation Board, 66 App. 
D. C., 375, 88 F. (2d) 757: 

“The general purpose of the Labor Act was to pro¬ 
mote peaceful and conciliatory consideration of labor 
disputes, and especially to secure the right of collec¬ 
tive bargaining through a representative chosen by a 
majority of the employees in a particular craft or 
class. It is not going too far to say that the basic and 
underlying purpose of the Act was to insure represen¬ 
tation in accordance with established custom to those, 
employees whose interests are involved. But the Act 
leaves uncertain the precise or exact meaning of the 
words ‘class or craft’, and we think obviously for 
the reason that it was intended by Congress to adopt 
the designation of class or craft as determined bv the 
then current wo rising agreement between the Railroad 
and particular groups or classes of its employees.” 
(Italics ours.) 

And in the same case: 

“We think it is obvious that how classes are to be 
formed and who shall compose them are matters left 
to the employees themselves; and so we think that by 
reference to the terms of the working agreement which 
the employees have made, is to be found at least some 
evidence of who are members of the class or craft cov¬ 
ered by the agreement. The Board also recognizes 
that this is a criterion, for in its First Annual Report 
to Congress, after noting that the Act does not give 
it authority to define the crafts or classes, it savs: 
‘So far as possible the Board has followed the past 
practice of the employees in grouping themselves for 
representation purposes and of the carrier in making 
agreements with such representatives.’ (Italics ours.) 

* • * But, as we have seen, the intent of Congress, in 
leaving undefined by the Act the personnel of the class 
authorized to choose a representative, was to adopt 
and confirm the grouping as it then was recognized and 
established by mutual agreement of employees and. 
carrier. (Italics ours.) 
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In the second case referred to, Brotherhood of 
Railway and Steamship Clerks, etc. vs. N. C. & St. L. 
Railway, 94 F. (2d) 97, we find a dispute over whether 
two classes of so-called ‘Clerks’ should be voted sepa¬ 
rately or jointly; a question very similar to the one in 
the instant case as to the laborers. We find the same 
principle embraced as above quoted: 

‘The terms “craft” or “class” are not defined. It 
is fair inference that the Congress intended that col¬ 
lective bargaining qroups already constituted and 
functioning were to be recognized, and it is likewise 
fair inference that the terms were left suffieientlv 
elastic to meet not only changing conditions but also 
varying existing conditions among the employees of 
carriers differing greatly in size, number of employees, 
intensiveness of their organization, and differences in 
its origin, scope and development.’ ’’ (Italics ours.) 

Did the Board in the instant case respect this very ap¬ 
parent intention of Congress that collective bargaining 
groups already constituted and functioning were to be 
recognized ? But again in this case the Court uses phrase¬ 
ology which would seem to have been made not only to 
fit the instant case but to be controlling of it. We quote: 

“Our analysis of the evidence indicates that the 
facts found (by the District Court) are fully sup¬ 
ported by the proofs, and our consideration of the 
terms of the statute and its inherent design compels 
the conclusion that it neither authorizes nor encourages 
nor commands the type of gerrymandering that must 
inevitably follow the enforcement of a certification 
which ignores the basic facts of historical development, 
similarity of employment, community of interest, and 
weU-defined group choice/ ’ (Italics ours.) 

We respectfully submit that the Board in the present 
case could not have disfranchised the thirty-two (32) men 
in the Reclamation Plant, members of the National Federa-1 
tion of Railway Workers for a number of years and a 
part or member of the class of common laborers without 
totally disregarding each and all of the basic facts which 
this case holds should be controlling: (1) historical develop-1 
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ment; (2) similarity of employment; (3) community of 
interest; and (4) well-defined group choice. 

In the third case to which we have referred, Order of 
Railway Conductors vs. National Mediation Board, 72 
App. D. C. 299, 113 F. (2d) 531 (1940), our Court of Ap¬ 
peals again voices its opinion as to the unquestioned in¬ 
tention of the Act to avoid the creation of new crafts hut 
to recognize the lines drawn in the industry. We quote the 
language of the Court: 

“Accordingly it aims not to compel the creation of 
new craft or class lines but to recognize the lines which 
are drawn in the industry.’' 

The Proceedings of the National Mediation Board lead¬ 
ing to the determination that the Reclamation Plant labor¬ 
ers were not a part of the craft or class of railway shop 
laborers and power house employees did not satisfy the 
procedural due process requirements of the Fifth Amend¬ 
ment. 

There can be no question but that the action of the Board 
in the instant case amounted to an arbitrary assumption of 
authority not granted to the Board by the Act of its crea¬ 
tion, and in violation of Section 2, Fourth; and did not 
satisfy the procedural requirement of due process under 
the Fifth Amendment. 

An administrative proceeding of an adversary character 
is quasi-judicial and is governed by the constitutional re¬ 
quirements of procedural due process. To satisfy these 
requirements the proceeding must be conducted with the 
fairness which is the essence of due process in a proceed¬ 
ing of a judicial nature. Morgan v. United States, 304 U. 
S. 1, 58 S. Ft. 773, 82 L. Ed. 1129 (1938). 

Thus it is required that an administrative body in an ad¬ 
versary proceeding afford a fair hearing to the interested 
parties and render a judgment which expresses a reasoned 
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conclusion. Federal Communications Commission v. 
Pottsville Broadcasting C'o., 309 U. S. 134, 60 S. Ct. 437, 84 
L. Ed. 656 (1940). 

At the hearing it is essential that the opposing parties 
know and have an opportunity to meet the opposing claims. 
Morgan v. United States, supra. 

Further, in accordance with the principles relating to a 
fair hearing this court has ruled that an administrative 
ruling is void where it issued an effective prior to the hear¬ 
ing. Courier-Journal Co. v. Federal Radio Commission, 
60 App. D. C. 33, 46 F. (2d) 614 (1931). 

And it is submitted that a determination made bv an 

•> 

administrative agency after the submission of opposing 
claims to it, but within such a short period of time there¬ 
after as to indicate that no attempt has been made to 
evaluate these claims, secure evidence in support of them, 
and render a ruling based upon a reasoned conclusion, is 
a denial of a fair hearing and the determination is void. 

These principles of law are applicable in the instant case. 
The proceedings to determine the right of the Reclamation 
Plant laborers to participate in the election were adversary 
in character in that they involved the legal rights of such 
employees. The only semblance of a hearing to determine 
the issue consisted of the filing of written statements with 
the Board at Washington, D. C., by the Federation, the 
Firemen and the Clerks (App. 41, 46, Exhibits 6, 7, & 8), 
the statement of the Firemen, for some reason inadequately 
explained at trial, being witnessed by the mediator con¬ 
ducting the election (App. 86-87). In this proceeding the 
opposing parties were not apprised of the opposing con¬ 
tentions nor was any opportunity given for refutation 
of the opposing claim. Moreover, it becomes increasingly 
clear that the Board did not afford a fair hearing when it 
is considered that the statements of the interested parties 
were forwarded from Texas on April 3, 1941, received by 
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the Board on April 4,1941, and on that same day the Board, 
having before it these statements containing diametrically 
opposing claims with respect to the class and supervision 
of the work of the Reclamation Plant laborers and their 
collective bargaining representative, was able to conduct 
an investigation, consider the information contained in the 
statements, decide the issue, and forward the following 
telegram to its Mediator: 

“Based upon investigation and briefs of the parties 
and the intervening organization it is conclusion of 
the National Mediation Board that the Reclamation 
Plant laborers at Marshall, Texas, in the service of 
the Texas and Paeifiic Railway Company shall not 
participate in the election for the purpose of selecting 
representatives under the Railroad Labor Act for the 
craft or class of powerhouse employees and railway 
shop laborers since they are not a part of this craft or 
class. The Board therefore directs that the votes of 
these employees shall not be opened or counted. The 
Mediator is directed to proceed with the counting of 
all other ballots in his possession and make tabula¬ 
tion and report thereof to the Mediation Board.’’ 
(App., Exhibit 9.) 

Under the facts of this case to say that the appellants 
have been afforded a fair hearing would be to deny the 
standards of procedural due process with which the courts 
have tested administrative action. 

These cases make it crystal clear that the Board is 
powerless to disrupt the relation between the employees 
of the Reclamation Plant and the bargaining group with 
which they have been connected. If there be any doubt 
about this situation let us return to the case of Switchmen’s 
Union of North America, et al. vs. National Mediation 
Board, et al. decided February 15, 1943 (supra). Mr. Jus¬ 
tice Rutledge in taking the view that the employees have 
a right to select their bargaining agency, takes the posi¬ 
tion that notwithstanding that long standing arrangements 
have been existing and the railroad extends over a large 
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amount of territory that the employees in different units, 
* as measured by terminals, may have themselves reclassi¬ 
fied for the purpose of selecting a bargaining agency of 
their own choosing. If that may not be done the Justice 
says: “It makes the Act an invitation and an instrument 
for creating labor strife, especially in stirring up jurisdic¬ 
tional disputes. It gives this weapon to, and throws the 
whole weight of the legislation in favor of, the big unions 
as against the smaller ones. All that is needed for ouster 
of the latter is to cause some employee to question or “dis¬ 
pute” their right to act as representative, which a large 
union can always do. Prom that point on the ouster is 
almost automatic. The result of the election is, in these 
circumstances a foregone conclusion. The Board becomes 
merely an election judge, having in effect a ministerial 
and often only a perfunctory function.” In support of his 
» position the Justice relies on the three (3) cases just 

hereinbefore quoted from. 

But the principle enunciated in this Switchmen’s case in 
the majority opinion is equally supportive of the proposi¬ 
tion which we here urge. Let us quote from pertinent 
language: 

“The Act provides that on a carrier, the majority 
of the employees of a craft or class shall have the 
right to designate the organization which shall repre¬ 
sent the entire craft or class on that carrier. The 
Board, therefore, has no discretion to divide the craft 
or class when one of the employees’ representatives in¬ 
sists that the terms of the Act be carried into effect. 
To do otherwise would be to deny the majority of the 
craft or class a right expressly granted to them by 
the Act.” 

In other words the majority take the view that if the dif- 
k ferent units could split up themselves without reference to 

their historical background or contracts with their employ¬ 
ers that they could defeat the will of the majority simply by 
dividing themselves into separate units and voting as they 
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desired irrespective of their character of work or historical 
background. 

In the Consolidated Edison Company vs. The National 
Mediation Board case (supra) the restriction upon the 
Board is emphasized in the following words of the Court: 

“Further the Act gives no express authority to the 
Board to invalidate contracts ivith independent labor 
organizations.” 

That is exactly what is attempted to be done here. Thirty 
(30) white employees of the Powerhouse are added to the 
list and thirty-two (32) colored employees are subtracted 
or withheld from voting; nine (9) eligible votes are voided 
and the International Brotherhood of Firemen, etc. wins the 
election bv 148 votes to 138. Immediatelv that this is done 
the Brotherhood of Railway Clerks (both Brotherhoods 
are affiliates of the A. V. of L.), which started this conten¬ 
tion by claiming the thirty-two (32) colored laborers, dis¬ 
claims them. These things we say are not fair or equitable 
nor are they in consonance with the letter or spirit of the 
Labor Act itself. 

We come now to the much discussed statement which the 
respondent claims that the National Federation is bound 
by because Carter signed same. We respectfully submit 
that it was signed under a misapprehension as stated by 
Carter. We especially invite the Court’s attention to his 
testimony in the Record, both in his direct and his cross 
examination. After having read him the statement which 
he signed, the following question was asked him (App. 42- 
43): 

“Q. You made some comment, at the time I first 
showed this to you, about the last sentence in that 
agreement. What was it you said with respect to that? 

A. I don’t remember it said that I would waive the 
rights of anyone else, and waive the rights of the Rec¬ 
lamation Plant men, that is, giving the board power 
to class these men in the Reclamation Plant, or give 
them power to - judge as to voting or not voting. It 
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was understood when that was signed—there was a 
r misunderstanding between myself, Mr. Lee Anderson 

and this man Stamper, who was allowed to come on 
this as a fourth party of the election, about the recla¬ 
mation plant men. 

I contended that the men had the right to vote. He 
said that they did not have the right to vote. Mr. Lee 
Anderson said his organization did not cover this class 
of men. Then I said that the company ordered me to 
take the names of these men as a part of the 51 per 
cent of the laborers on the Texas and Pacific Railroad, 
May 3, when we began leading into this agreement on 
August 1,1935. 

And we could not get together as to who these men 
belonged to, and then it was understood that the Medi¬ 
ator would contact the carrier at Dallas, Texas, at the 
general office and find out who these men belonged 
to.” 

Under cross-examination as to the signing of this same 
document, Mr. Carter testified (App. 59): 

“Q. No, the question of the eligibility of these vot¬ 
ers. You testified this morning that although you 
signed this agreement submitting the case to the 
Board’s decision you had an understanding that it was 
to be passed upon by the carrier, that the carrier was 
to determine the question. 

A. Yes. I was misled in this agreement. When I 
came back from dinner on that day, April 3, being or¬ 
dered back at 2 o’clock, and being in the place where 
we were, Hotel Marshall, Marshall, Texas, of course, 
in a hotel a man of my race has to—I have to first wait 
and get permission from the manager who is in charge 
as to whether or not I enter this hotel, and it was some 
15 or 20 minutes, about 20 minutes, before I got admis¬ 
sion into this hotel. 

Then when I got up to Mr. Kiernan’s room, why he 
had signed this statement, Mr. Lee Anderson had sign¬ 
ed, and this man Stamper had signed, it was some ten 
» pages, and he told me he wanted me to sign this state¬ 

ment, and then I could see that the reason—refers to 
Page—I was going to read them all before I signed.” 

After a further series of questions and answers as to the 
number of pages in the instrument signed, the contents of 
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the last “paragraph,” about the witness not having glasses 
at the time, the following question and answer were had: 

“Q. Mr. Carter, you can read. You just read that 
to me. It does not say anything about referring it to 
the carrier, does it? 

A. I didn’t read this, but I obtained this informa¬ 
tion from the Mediator in charge, witnessed by these 
other three men, that it was only to notify the board 
as to why we were holding up counting of the votes, or 
something of that nature, but we were going to get fur¬ 
ther information from the carrier as to who these men 
belonged to, and after we obtained this information 
from the carrier then we would proceed and count the 
votes, and then a statement would be made to the 
Board, signed bv each of us, about these votes.” (App. 
60.) 

The witness then went on to testify that if the paragraph 
were in there it was there “without his knowledge.” (App. 
60 .) 

Be that as it may, Carter as the agent of the National 
Federation could only travel within the scope of his author¬ 
ity. He had no power to waive the rights of these men even 
if he intended to do so. If he signed the paper with full 
knowledge it neither added nor substracted from the rights 
of the Board, nor, as above stated, could he sign the rights 
of these employees away. These employees have a right 
to be represented by a bargaining agency of their own 
choice and no power except their own action could deny 
them their right of suffrage in expressing their desires. In 
passing upon the constitutionality of this Act the Courts 
have said that even where there is a majority vote that an 
individual had a right if the employees agreed to make their 
own independent contract, and neither the Board nor Con¬ 
gress itself could deny them that right. See Virginia Rail¬ 
way System vs. System Federation No. 40 {supra) 300 U. 
S. 557, 18 Law Ed. 789. Solicitor General Reed, now Mr. 
Justice Reed, argued this case before the Court, and took 
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this position with respect to individual rights; and the 
Court so held. We quote from the syllabus of that case: 

“12. The provisions of the Railway Labor Act that 
an interstate rail carrier shall treat with those certified 
by the National Mediation Board to be the representa¬ 
tives of a craft or class of its employees concerning 
rates of pay, rules, working conditions, and the settle¬ 
ment of disputes, do not require a railroad company to 
enter into any agreement with its employees, and do 
not prohibit its entering into such contract of employ¬ 
ment as it chooses with its individual employees.” 

Further along in the Opinion in this case the Court says: 

“The provisions of the Railway Labor Act invoked 
here neither compel the employer to enter into any 
agreement, nor preclude it from entering into any con¬ 
tract with individual employees.” 

And again: 

“Election laws providing for approval of a proposal 
by a specified majority, of an electorate, have been gen¬ 
erally construed as requiring only the consent of the 
specified majority of those participating in the election, 
* * * Those who do not participate ‘are presumed to 
assent to the expressed will of the majority of those 
voting’.” 

What is this but saying that each individual has a right 
to his own suffrage and that the only person who can deny 
him that right is himself. 

We respectfully submit that the Board itself is limited by 
the Act. The Act gives the Board the right when there is a 
dispute as to who shall participate as to a craft or class 
to refer it to a Committee made up of three (3) impartial 
persons for arbitration and that is the only authority or 
power for arbitration given to the Board. The Board has 
no more right to attempt to bind a person to be bound by its 
decision than a court has. In other words, when the Board 
makes a decision within the scope of its authority and in 
consonance with the rules and regulations laid down, then 
that decision is binding on all parties and no consent is 
necessary. A person cannot bind himself not to sue or not 
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to take an appeal in a case because it has been held to be 
against public policy and in the teeth of the very thing 
set up to decide disputes and controversies. Would it seem 
in the light of this that some person, without even a color 
of authority, could take away the right of thirty-two (32) 
people to vote or deprive them of association with their 
chosen craftsmen. The very statement of the proposition 
carries its own refutation. Important and illuminating is 
this in connection with the whole attitude of this election. 
Why should the Mediator seek to have the parties bind 
themselves by a stipulation in which the Board was to be the 
deciding party and why should the Board seek that stipula¬ 
tion and now attempt to invoke it against people whom they 
are not dealing with at arms length and who are not able to 
protect themselves. It is interesting that Mr. Carter states 
and is corroborated by the silence of Mr. Kiernan that when 
he went into the hotel this agreement was already made up 
and signed by all the other parties. That was on the 3rd of 
April, and the statement was stamped “Received” by the 
Board on the 4th of April. A telegram was had back from 
the Board on the 4th of April to the effect that these votes 
would not be counted. In its certification the Board states 
that this action was taken after “investigation.” Certain 
it is that the Board did not make an investigation as to the 
kind or character of work that these men did, nor as to the 
assignment of the men to the Mechanical Department of 
the carrier railway, nor as to the craft with which they had 
been affiliated. The undisputed record shows that these 
men were represented by the National Federation as a bar¬ 
gaining agency and had been so represented since 1935. 
Apparently none of these facts were before the Board or 
they would not have given effect to the word of the Broth¬ 
erhood of Railway Clerks to the effect that they represented 
them, when every line of the testimony and every fact in 
connection with the case proved that statement to be un¬ 
true. 
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It is worthy of notice that intervention was not sought 
in the case by either of the Brotherhoods, both affiliates of 
the same organization, until the time of trial. 

The Mediation Board’s finding did not constitute an 
arbitration and award. 

The lower court has held that the agreement signed by 
the parties in interest (App., Exhibit 5) constituted a bona 
fide arbitration agreement with respect to the question of 
the eligibility of the Reclamation Plant employees. The 
said court having declared the board having issued in good 
faith its decision as arbiter that the Reclamation Plant em¬ 
ployees were ineligible to vote because not part of the craft 
or class of railway shop laborers and power house employ¬ 
ees, an arbitration and reward resulted (App. p. 96). 

An examination of the Railway Labor Act which creat¬ 
ed the Mediation Board fails to disclose any provision of 
compulsory arbitration which could be applied to the instant 
case. 

As for voluntary arbitration under the said Act, 45 U. 
S. 0. A. Sec. 157 states: 

First): Whenever a controversy shall arise between 
a carrier or carriers and its or their employees which is 
not settled either in conference between representa¬ 
tives of the parties or by the appropriate adjustment 
board or through mediation, in the manner provided in 
the preceding sections, such controversy may, by agree¬ 
ment of the parties to such controversy, be submitted 
to the arbitration of a board of three (or, if the parties 
to the controversy so stipulate, of six) persons * * # . 

Before any comment is made concerning the aforegoing 
section of the Railway Labor Act, it might be well to set 
forth that the duties of the Mediation Board are primarily 
related to two functions. One, to provide for the settle¬ 
ment of controversies between employees, and the holding 
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of elections, if necessary, relating to the selection of repre¬ 
sentatives for the purpose of collective bargaining. The 
second function relates to the settlement of any dispute con¬ 
cerning changes in rates of pay, rules or working condi¬ 
tions not adjusted by the parties in conference. It is the 
contention of the appellant that voluntary arbitration un¬ 
der the Railway Labor Act is confined to the second divi¬ 
sion of the duties-of the Mediation Board and that the pres¬ 
ent controversy is confined to the first function of the said 
Board. Further under the Act arbitration apparently oc¬ 
curs only in disputes between employees and the carriers 
as set forth in the quoted 45 U. S. C. A. sec. 157. 

If this agreement between the parties in interest is an 
agreement to arbitrate under the Labor Relation Act, then 
the parties have complied with none of the formalities at¬ 
tached to the arbitration procedure as set forth in the Act. 
The agreement of the parties in interest does not comply 
with the form and contents of an agreement to arbitrate as 

set forth in 45 U. S. C. A. sec. 158. The necessarv number 

% 

of arbitrators is not set forth. 45 U. S. C. A. sec. 157. The 
acknowledgment of the agreement and notice to arbitrators 
was not carried out in accordance to the Act. 45 U. S. C. A. 
sec. 155. 

It would seem clear that the so-called arbitration and 
award made by the Mediation Board in the instant case 
could not be carried out in pursuance of the Railway Labor 
Act under the U. S. C. A. sections 45 U. S. C. A. 155,157. 

The settlement of the controversy between the parties 
hereto would apparently be within the scope of the Rail¬ 
way Labor Act, 45 U. S. C. A. 152 (Ninth), the language 
of that section has an important bearing on the question as 
to whether or not the finding of the Board was an arbitra¬ 
tion ; the language is as follows: 

“If any dispute shall arise among the carrier’s em¬ 
ployees as to who are the representatives of such em- 
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plovees designated and authorized in accordance with 
the requirements of this chapter it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute , to investigate sucli dispute * * * In the 
conduct of any election for the purposes herein indi¬ 
cated the Board shall designate who may participate 
in the election and establish rules to govern the elec¬ 
tion * * # (Italics ours). 

From this language it is possible only to construe that 
the Board has the duty of settling the dispute once either 
party has requested the Board to act. 

The mere fact that the parties in interest might agree 
that the question of whether or not certain votes should 
or should not be counted, might be settled by the Mediation 
Board does not change the statutory duty of the Board, 
nor does it constitute an arbitration and award under the 
Railway Labor Act. 

This Court has asserted a view on this question, in Switch¬ 
men’s Union of N. America v. National Mediation Board, 
135 Fed. (2d) 785, (1943) Associate Justice Rutledge dis¬ 
senting, (the issue here raised not being the issue in the 
quoted case), said: 

“That was the case of the jurisdictional dispute, char¬ 
acterized by Mr. Eastman as ‘one of the curses of the 
labor world.’ The statute anticipated the difficulty. 
Provision was made in Section 2, Ninth, for taking care 
of it. At the House Committee hearings Representa¬ 
tive Huddlestone inquired of Mr. Eastman: ‘That is¬ 
sue then would be decided by the Board of Mediation?’ 
The witness replied: ‘That is the intent * * * that is 
what it was designed to do.’ In other words, in cases 
of jurisdictional disputes, as in others wherein the 
scope of the ‘craft or class’ might be in issue, the 
Board, not the Statute, was to decide upon or define the 
unit * * * Consistently with the Statute’s avowed pur- | 
pose to leave to the employees the matter of their own 
organization as far as possible, and with the cor¬ 
responding omission to define voting or bargaining 
units, the provision itself makes no such definition but 
refers that matter to the Board’s judgment whenever 
it must be faced to avoid a breakdown in the function- 
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ing of the Act # * * That, in the exceptional cases in 
which the issue might arise, the Mediation Board would 
determine the voting, and thus the bargaining unit 
under the power conferred by Section 2, Ninth, and as 
its judgment based upon the evidence in the particular 
case, rather than any mandate in the Statute itself 
might require.” 

It is clear from this language that it was the intent of 
Congress that the Mediation Board should have the duty of 
deciding jurisdictional disputes such as the one in issue, 
and that any voluntary arbitration and award made by the 
Board would have no legal sanction in the Railway Labor 
Act. 

It might be argued that the arbitration and award found 

bv the lower court to have been made bv the Mediation 
0 0 

Board was founded in Common Law. 

To answer this contention, it seems only necessary to 
say that at Common Law the basis for the arbitration was 
the voluntary act of the parties. 2 Am. Jur. Sec. 9. There¬ 
fore, it would follow that in order for the Board to obtain 
jurisdiction, the parties in interest would have to voluntarily 
allow the Board to arbitrate and if either of the parties 
did not desire the Board to arbitrate, the Board would be 
precluded from taking any action to settle the dispute. It 
appears prirna facie that any such ruling would have the 
effect of making the Statute a nullity and any proceeding 
thereunder a farce. 

In conclusion, it is apparent that the lower court erred 
in ruling that the Finding of the Mediation Board was an 
Arbitration and Award. There is no legal basis for such 
ruling under the Statute or at Common Law. 

The Finding of the Mediation in the instant case was 
made pursuant to statutory authority as set forth in Sec. 2 
(Ninth) of the Railway Labor Act and as such subject to 
review bv the lower court. 

V 
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The invocation of this case was not made in good faith. 

A careful reading of all the evidence taken in this ease 
will make it manifest that the Brotherhood resorted to un¬ 
fair practices in order to obtain a majority vote for it as a 
bargaining agency. At the onset a voting list was had and 
published and on that list was the Reclamation Plant em¬ 
ployees and the only exclusion was—“shop watchmen 
should not be voted in the election.” 

No direction was given to the Mediator to exclude the lab¬ 
orers of the Reclamation Plant and the irresistable infer¬ 
ence was that these laborers should be included. That pro¬ 
cedure was followed until March 28, 1941, at which time M. 
E. Morris, Vice Chairman of the Brotherhood of Railway 
Steamship Clerks, protested the vote of the Reclamation 
Plant employees (Appendix 31-32). Prior to that date, 
March 22, 1941, the secretary to the Mediation Board had 
written a letter to B. M. Jewell, President of the Brother¬ 
hood, L. W. Fairchild, General President of National Fed¬ 
eration of Railway Workers, C. C. Goode, General Chair¬ 
man, Powerhouse employees, and James P. Kiernan, Medi¬ 
ator, in which he states, among other things— “* * # Ac¬ 
cordingly the mediator is directed to complete the investiga¬ 
tion by conducting an election by ballot box, using one bal¬ 
lot and an eligible list prepared by him from the carrier's 
records on the basis outlined herein. The name of any or¬ 
ganization or individual now holding a contract covering 
part of the craft or class of powerhouse employees and rail¬ 
way shop laborers shall, if the organization so desires, be 
placed on the ballot in addition to the names of the applicant 
organization. Shop watchmen should not be voted in the 
election.” (Appendix Ex. ID). 

After the reception of that letter the voting list was made 
up, excluding the shop watchmen and including all other 
common laborers and, as before stated, the understanding 
among all was that the Reclamation Plant employees were 
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to be voted until the letter of March 28th was had; after 
which the Brotherhood began to jockey to eliminate the 
Reclamation Plant employees in order to get in a majority 
vote. The 30 powerhouse employees in the mechanical de¬ 
partment, of which C. C. Goode was general chairman, and 
over his protest was added to the list, and the Reclamation 
Plant employees taken off. After a protest by Carter the 
Mediation Board instructed Kiernan, the mediator, to take 
and impound the vote of the Reclamation Plant employees 
for further instruction. The vote was taken though subse¬ 
quently not counted. 

Interesting in this connection is the attitude of the Steam¬ 
ship Clerks who after the letter of March 28,1941, claimed 
that the Reclamation Plant employees belong to their craft, 
and that they should be represented by that organization as 
a bargaining agent. Upon the claim of the Steamship 
Clerks and the protest of the Brotherhood, the votes of the 
Reclamation Plant employees were not counted in behalf of 
the Federation, which organization had formerly represent¬ 
ed these employees. As a result of the elimination of these 
32 employees and the addition of the 30 employees of the 
powerhouse employees in the Mechanical Department, the 
Brotherhood won the election as bargaining agent by a vote 
of 148 to 138 for the Federation. Certification was had in 
favor of the Brotherhood. 

At the trial the Steamship Clerks intervened as a repre¬ 
sentative of the Reclamation Plant employees. It was dis¬ 
closed at the hearing that the Steamship Clerks had never 
represented the Reclamation Plant employees and had not 
taken the slightest interest in them before or since the cer¬ 
tification of the Brotherhood as the bargaining agent, and 
accordingly the court so found and dismissed the interven¬ 
ing petition of the Steamship Clerks. 

So it is manifest from the foregoing that the Steamship 
Clerks simply made the claim to aid the Brotherhood in ob¬ 
taining the necessary majority vote. The Court’s position 
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is absolutely inconsistent because in order to find that the 
Brotherhood was the bargaining agency by a majority vote, 
the Reclamation Plant employees had to be represented by 
the Steamship Clerks as claimed by that petition of inter¬ 
vention, and having found to the contrary, it is respectfully 
submitted that the petition on behalf of the appellants 
should have been granted. 

Conclusion. 

It is respectfully urged that under the decision of the 
Mediation Board, as supported by the judgment of the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, the Reclamation Plant employees have been success¬ 
fully entirely disfranchised, and the appellant National 
Federation of Railway Workers has been denied the right 
to act as bargaining agent for a class or craft of railway 
employees, the majority of whom actually desire their serv¬ 
ices. 

Respectfully submitted, 

COBB, HOWARD & HAYES, 
By: JAMES A. COBB, 

PERRY W. HOWARD, 
GEORGE E. C. HAYES. 
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APPENDIX. 
Case. No. 8591. 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


Civil Action No. 15,128. 


National Federation of Railway Workers, ail unincorpo¬ 
rated body, 1012 Alice St., Poplar Bluff, Mo. 
Albert Taylor, Route 7, Box 269, Marshall, Texas 
Milton Taylor, Route 7, Box 285, Marshall, Texas 
Charlie M. Luster, Rt. 2, Box 150, Waskom, Texas 
Sam Smith, 1403 E. Border St., Marshall, Texas 
Williams M. Burns, 205 Nalon St., Marshall, Texas 

Plaintiffs 
vs. 

National Mediation Board, Dept of Justice Building, 

Washington, D. C., 

David J. Lewis, Chairman, 

Otto S. Beyer, Member, 

George A. Cook, Member, 

Washington, D. C. 

Defendants 

Bill of Complaint for Mandatory Injunction. 

The plaintiff respectfully shows to this Honorable Court 
as follows: 

1. The plaintiff, the National Federation of Railway 
Workers, employees of the Texas & Pacific Railway Com¬ 
pany, by Cobb, Howard & Hayes, its attorneys, said Na¬ 
tional Federation of Railway Workers hereinafter refer¬ 
red to as the “Federation,” being an unincorporated as¬ 
sociation organized in, to wit, 1928, by and among the 
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workers and employees of said Railway System, having 
approximately four hundred (400) members, said mem¬ 
bers being too numerous to be individually designated as 
parties plaintiff, brings this cause of action for the relief 
herein sought. The Federation was organized and now 
exists for the purpose of establishing and maintaining 
satisfactory rules, working conditions and rates of 
2 pay, and for the purpose of adjusting differences as 
they may arise, and promoting a mutual understand¬ 
ing and cooperation between the officers of the Texas & Paci¬ 
fic Railroad Company and the employees belong to this Fed¬ 
eration; and is and has been recognized by the defendant 
herein, the National Mediation Board, under the terms of 
the Railway Labor Act, in the capacity and for the pur¬ 
poses herein outlined. 

1(a). The plaintiff, Albert Taylor, is a citizen of the 
United States and a resident of the city of Marshall, State 
of Texas, and brings this suit in his own behalf. He is now 
employed by the Texas & Pacific Railway as a railway shop 
laborer, and is a member of the craft or class on whose be¬ 
half the plaintiff, the National Federation of Railway Work- 
ers brings this suit. 

1(b). The plaintiff, Milton Taylor, is a citizen of the 
United States and a resident of the city of Marshall, State 
of Texas, and brings this suit in his own behalf. He is now 
employed by the Texas & Pacific Railway as a railway 
shop laborer, and is a member of the craft or class on whose 
behalf the plaintiff, the National Federation of Railway 
Workers, brings this suit. 

1(c). The plaintiff, Charlie M. Luster, is a citizen of 
the United States and a resident of the city of AVaskom, 
State of Texas, and brings this suit in his own behalf. He 
is now employed by the Texas & Pacific Railway Com¬ 
pany as a railway shop laborer, and is a member of the 
craft or class on whose behalf the plaintiff, the National 
Federation of Railway Workers, brings this suit. 
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1(d). The plaintiff, Sam Smith, is a citizen of the United 
States and a resident of the city of Marshall, State of 
Texas, and brings this suit in his own behalf. He is now 
employed by the Texas & Pacific Railway Company as a 
railway shop laborer, and is a member of the craft or class 
on whose behalf the plaintiff, the National Federation of 
Railway Workers, brings this suit. 

1(e). The plaintiff, Williams M. Burns, is a citizen of the 
United States and a resident of the city of Marshall, State 
of Texas, and brings this suit in his own behalf. He 
3 is now employed by the Texas & Pacific Railway 
Company as a railway shop laborer, and is a mem¬ 
ber of the craft or class on whose behalf the plaintiff, the 
National Federation of Railway Workers, brings this 
suit. 

2. The defendant, the National Mediation Board, here¬ 
inafter referred to as the ‘‘Board,” is an independent 
agency of the Executive Branch of the Federal Govern¬ 
ment, created by Amendment to the Railway Labor Act, 
approved June 21, 1934 (Public Law No. 442, 73rd Con¬ 
gress; U. S. C. A., Title 45, secs. 151-163), for the juirpose 
or arbitrating and adjusting disputes between employees 
and carriers, and to investigate and ascertain the names of 
the individuals or organizations to have been designated 
and authorized by the crafts or classes of employees to 
represent them in negotiations with the carriers in the 
event disputes arise as to who shall represent such crafts 
or classes of employees, and certify the name of the repre¬ 
sentative so ascertained to the carrier involved. The prin¬ 
cipal office of the Board is in the Interior Building, F 
Street between 18th and 19th Sts., NW, Washington, D. C. 
David J. Lewis, Chairman, Otto S. Beyer, and George A. 
Cook are the duly appointed, qualified and acting members 
of the Board. The Board and the members thereof have 
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no authority nor duty to enforce its certification of a desig¬ 
nated representative when the same is valid. 

3. The jurisdiction of this Court lies in the express 
terms of the Railway Labor Act, approved May 20, 1929, 
and amended June 21, 1934, and the inherent jurisdiction 
of this Court to try causes of action seeking injunctive re¬ 
lief against a Federal Administrative Body. That this suit 
arises under and involves the application of the Constitu¬ 
tion of the United States and the Laws of the said United 
States in this, to wit: that the plaintiff herein is seeking 
to have the defendant, the National Mediation Board, en¬ 
joined from proceeding with and enforcing a certificate 
which took away the rights of the plaintiff to represent the 
Power House Employees and Railway Shop Laborers of 
the Texas & Pacific Railway Company, and gave the right 
to the International Brotherhood of Firemen, Oilers, Help¬ 
ers, operating through Railway Employees’ Department, 
American Federation of Labor; said certificate being made 
by the Board in Case Xo. R-735, under and pursuant to the 

provisions of Section 2, Ninth of the Railway Labor 
4 Act, as amended, in violation of the legal and Con¬ 
stitutional rights of this plaintiff and its component 
members. 

4. The plaintiff is aggrieved by reason of the facts here¬ 
inafter outlined: Heretofore, and as of to wit: February 
18,1941, the plaintiff Federation received information from 
the defendant, the National Mediation Board, that the ser¬ 
vices of the said Board had been invoked under section 2, 
ninth, of the Railway Labor Act, by the Railway Employees’ 
Department, A. F. of L., in a dispute as to who should rep¬ 
resent for the purposes of the Act “Firemen, Oilers, Help¬ 
ers, Roundhouse and Railway Shop Laborers; employees 
of the Texas & Pacific Railway Company, case marked R- 
735.” Upon setting forth in reply the attitude and desire 
of the plaintiff Federation, notice was had from the de¬ 
fendant Board that one James P. Kiernan, as Mediator, 
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would be in Dallas, Texas, on to wit, March 3, 1941, to 
* investigate the application of the aforementioned Railway 

Employees’ Department, A. F. of L., said date being there¬ 
after postponed to March 4, 1941. After some misunder¬ 
standing resulting in a failure of the General Chairman of 
the plaintiff Federation to be able to confer with Mediator 
Kiernan in accordance with engagements made, an engage¬ 
ment was made for representatives of the plaintiff Federa¬ 
tion and of the Railway Employees’ Department, A. F. of 
L. to meet at the Office of the defendant Board in Wash¬ 
ington, D. C., on to wit, March 18, 1941; at which time it 
was agreed that all eligible parties would be allowed to 
participate in the voting and that on to wit, March 21,1941, 
the Mediator, Mr. Kiernan, would resume his investiga¬ 
tion. Thereafter, from an eligible list received from the 
carrier, under direction of the defendant Board, the said 
Mediator posted notice that an election would be had from 
March 27th to April 2, 1941, to determine who should rep¬ 
resent for the purpose of the Railway Labor Act, Power 
House Employees and Railway Shop Laborers in services 
of the Texas & Pacific Railway Company. Under such a 
direction, the Mediator should have been guided by the 
official seniority list of Powerhouse Employees and Rail¬ 
way Shop Laborers, as published, issued and recognized 
by the carrier, but in violation of his duty in this regard, 
as the accredited agent and representative of the defend¬ 
ant Board, the Mediator, Mr. Kiernan, allowed him- 
5 self to and was actuated by, as the plaintiff believes 
and avers, the wish and suggestion of a letter re¬ 
ceived from the Brotherhood of Railway and Steam Ship 
Clerks, not a party to the dispute under investigation, but 
o an organization which represents employees v r ho are en¬ 

tirely foreign to the classes mentioned in case R-735, re¬ 
garding whom the election was being had; said Brother¬ 
hood of Railway and Steamship Clerks having made no 
attempt to intervene during the time of the oral investi- 
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gation in said Case No. R-735. As a result of the com¬ 
munication thus received, or for such other arbitrary or 
unlawful reason as may have actuated Mediator Kiernan, 
the said Mediator first refused to allow thirty-two (32) 
railway shop laborers at Marshall, Texas, though entirely 
eligible so to do, to cast their votes. Thereafter, upon the 
insistence of the observer for the plaintiff Federation that 
these men be allowed to vote and upon his protests to the 
defendant Board, the said Mediator was instructed to and 
did return to Marshall, Texas, and allowed these laborers 
to vote. These thirty-two (32) votes, however, under direc¬ 
tion of the defendant Board were sent to the office of the 
defendant Board under seal, and were not and have not 
been counted. The plaintiff Federation sets forth that of 
two hundred ninety-two (292) votes cast it received one 
hundred thirty-eight (138), one hundred forty-eight (148) 
being received by the International Brotherhood of Fire¬ 
men, Oilers, Helpers, Round House and Railway Shop 
Laborers, operating through Railway Employees’ Depart¬ 
ment, A. F. of L.; and should the thirty-two (32) valid 
votes be allowed to be counted it would require the suc¬ 
cessful contestant to receive one hundred sixty-three (163) 
votes as a majority of the three hundred twenty-four (324) 
votes which would then be cast, showing that the failure to 
count said thirty-two (32) votes was in violation of the 
plaintiff’s lawful rights. 

5. The plaintiff Federation further sets forth that ef¬ 
fective as of to wit, April 1, 1939, and still lawfully in 
effect, there is an Agreement between the Texas & 
6 Pacific Railway Company and the Shop Laborers 
employed thereon represented by the National Fed¬ 
eration of Railway Workers, plaintiff herein, under the 
terms of which the plaintiff Federation, under the terms 
of the Railway Labor Act, has acted in a representative 
capacity for said laborers, including the thirty-two (32) 
laborers in the reclamation plant of the Texas and Pacific 


Railway Company, at Marshall, Texas whose votes were 
unlawfully allowed to remain sealed and uncounted in the 
determination by the defendant Board of the contest in its 
case No. R-735. This Federation sets forth, upon its just 
belief, that the said thirty-two (32) votes were not counted 
by the defendant Board because of its unfair leaning in 
favor of one of the said contestants and its prejudice 
against the said plaintiff Federation, and its justified as¬ 
sumption that were the said thirty-two (32) votes unsealed 
and counted that they or such majority of them would be 
in favor of the plaintiff Federation as would have resulted 
in the necessity of its certification as a representative of 
the majority of the class or craft involved; and here assert 
that a majority of the employees involved in the dispute 
under case No. R-735 desire to be represented by the Na¬ 
tional Federation of Railway Workers, both at the present 
time and at the time when the certification in the said case 
was made. As evidence of the representative capacity in 
which the said plaintiff Federation has acted for the labor¬ 
ers involved, and specifically with regard to the laborers 
in the Reclamation Plant at Marshall, Texas, the following 
quotation is here set forth from the Agreement herein¬ 
before referred to between this plaintiff and the Texas & 
Pacific Railway Company: 

“Rule 1. These rules shall govern the hours of 
service, and working conditions of all laborers em¬ 
ployed in and around shops, roundhouses and reclama¬ 
tion plant , such as engine watchman and wipers, fire 
builders, sand dryers, supplymen, arch builder helpers, 
boiler washer helpers, inside hostler helpers, etc., and 
common laborers in the departments mentioned.” 
(Italics ours.) 

The certification of the defendant Board in R-735 was 
in violation of the plaintiff Federation’s right under the 
Agreement existing between it and the said Texas 
7 & Pacific Railway Company, the coverage of which 

is hereinbefore indicated. 
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6. The plaintiff submits that the issuance of the cer¬ 
tification by the National Mediation Board in its case No. 
R-735, prayed to be considered as a part hereof, is a vio¬ 
lation of the law laid down in the Railway Labor Act and 
amounts to a denial to the party plaintiff, and its compo¬ 
nent members, including the thirty-two (32) members of 
same who are laborers at the Reclamation Plant at Mar¬ 
shall, Texas, whose votes were not counted in the deter¬ 
mination of said Case No. R-735, on behalf of all of whom 
this action is brought, of a voice in collective bargaining, 
requiring them, against their will, and as may appropri¬ 
ately appear against their majority vote, to be represented 
by the Railway Employees’ Department, A. F. of L., in 
which proper and full-fledged membership is denied them, 
thus effectually leaving them without proper representa¬ 
tion. 

Plaintiff, on its behalf, and on behalf of its members, 
avers that its and their Constitutional rights are violated 
by the action of the National Mediation Board as herein 
outlined, and specifically, but without limiting the fore¬ 
going, the rights as assured them under the Fifth and Four¬ 
teenth Amendments to the Constitution of the United States 
have been and are violated. 

Plaintiff submits that the certification by the National 
Mediation Board in its case numbered R-735, giving the 
right of representation for the Power House Employees 
and Railway Shop Laborers, employed by the Texas & 
Pacific Railway Company, to the Railway Employees’ De¬ 
partment, American Federation of Labor, prayed to be con¬ 
sidered as a part hereof, is a violation of the property 
rights of the plaintiff Federation and the individuals mak¬ 
ing up same. 

Plaintiff submits that the filing of the certification in 
case numbered R-735, the case hereinbefore referred to 
and made the basis of this action, by the National Media¬ 
tion Board, defendant herein, was contrary to the evi- 



9 


donee adduced before said Board, contrary to the 
8 law in such case made and provided, contrary to 
the terms of the Railway Labor Act and to the law 
governing the railroad industries, and in violation of the 
rights of the individual members making up the plaintiff 
Federation,.as well as the said Federation itself. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

1. That process issue from this Honorable Court re¬ 
quiring the defendant Board to appear herein and answer 
the exigencies of this Bill of Complaint. 

2. That a Rule to Show Cause issue herein requiring the 
defendant to show cause, if any it has, why the election of 
the said Railway Employees’ Department, A. F. of L., as 
representative of the Power House Employees and Railway 
Shop Laborers of the Texas & Pacific Railway Company 
should not be set aside and why steps should not be taken 
not inconsistent with the plaintiff’s legal rights in the 
premises and those for whom it here appears. 

3. That a temporary restraining order be issued forth¬ 
with from this Honorable Court, enjoining the defendant, 
the National Mediation, from enforcing, or allowing to re¬ 
main in force, its certification in its Case No. R-735. 

4. That this cause be set for hearing on an application 
for temporary injunction at an early date, and upon said 
hearing the Court issue a temporary injunction restrain¬ 
ing and enjoining the defendant, the National Mediation 
from enforcing or allowing to remain in force, its certifica¬ 
tion in Case No. R-735. 

5. That upon the final hearing of this cause the cer¬ 
tification of the National Mediation Board in Case No. R- 
735, certifying the Railway Employees’ Department, 
A. F. of L. as the representative of the Power House Em¬ 
ployees and Railway Shop Laborers of the Texas & Pacific 
Railway Company, be declared to be incomplete, inequit- 
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able and unfair, arbitrary, contrary to law, and null and 
void, and that the said Mediation Board be required to 
declare same as ineffective, and be required to pro- 
9 perly count and recognize all votes taken as a part 
of the contest in question, including the sealed votes 
not heretofore counted; or that in lieu thereof a new elec¬ 
tion be declared, requiring the said Board to properly allow 
to vote all eligible persons and to count all votes so cast. 

6. For such other and further relief as the nature of 
the case may require and to this Honorable Court may seem 
just and proper. 

NATIONAL FEDERATION OF RAILWAY 
WORKERS, 

By: James A. Cobb, 

Attorney for Plaintiff. 

Cobb, Howard & Hayes, 

Attorneys for Plaintiff , 

613—F—Street, N. W., 

Washington, D. C., 
by James A. Cobb. 


CERTIFICATE OF SERVICE. 

This is to certify that I have this 27th day of March, 

A. D. 1942, served by registered mail, postage prepaid a 
copy of above Bill of Complaint on the Solicitor General 
of the Department of Justice, and filed a copy in person 
with the United States District Attorney. 

JAMES A. COBB, 

Attorney for Plaintiff . « 

Service acknowledged this 
27th day of March, 1942. 

Edward M. Curran, 

U. S. Attorney. 
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10 Answer. 

I. 

As a first and separate defense these defendants say that 
this Court has no jurisdiction to entertain the complaint 
herein for the following reason: 

The single critical question raised by the complaint is 
whether thirty-two employees of the Texas & Pacific Rail¬ 
way Company employed in the Reclamation Plant at Mar¬ 
shall, Texas are part of the craft or class of roundhouse or 
shop laborers and as such w T ere entitled to participate in an 
election of a representative of that craft or class. As 
hereinafter more fully alleged and as shown by Exhibit 5 
attached hereto, the several parties to the representation 
dispute, including plaintiffs acting through their General 
Chairman, Ed Carter, submitted the aforesaid question to 
the defendants and expressly agreed to abide by their deci¬ 
sion. The defendants, in good faith and in reliance 

11 on the mutual undertaking of the parties, considered 
the facts submitted to them by the said parties, in¬ 
cluding plaintiffs acting through their General Chairman, 
Ed Carter, and on the basis thereof reached the decision 
that the employees in question were not part of the craft 
or class of roundhouse or shop laborers on the Texas & 
Pacific Railway Company and were not entitled to partici¬ 
pate in the election of a representative of said craft or 
class. The aforesaid agreement, when acted upon by the 
defendants, constituted a binding submission by the par¬ 
ties of the dispute to arbitration and the plaintiffs are 
bound by the decision of the defendants, are precluded from 
attacking it, and the complaint herein presents no contro¬ 
versy of which this court has jurisdiction. 

II. 

For answer to the complaint herein these defendants 
say: 
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1. Defendants admit the allegations of Paragraph 1 of 
the complaint that the plaintiff Federation is an unincor¬ 
porated association with a substantial membership estab¬ 
lished for the purpose of representing certain employees 
of the Texas & Pacific Railway Company in the negotia¬ 
tion of working agreements with said Railway Company, 
and that the said plaintiff Federation has been recognized 
by the defendants as having that capacity and function 

under the Railwav Labor Act. 

* 

1 (a). Defendants are without knowledge or informa¬ 
tion sufficient to form a belief as to the accuracy of the 
allegations contained in Paragraphs 1 (a) to 1 (e), inclu¬ 
sive, of the complaint. 

2. Defendants admit the allegations of Paragraph 2. 

3. Defendants admit the allegations of Paragraph 3 
that this action involves a certification issued by the de¬ 
fendants in Case No. R-735, Representation of Employees 
of the Texas & Pacific Railway Company, Power House 

Employees & Railway Shop Laborers, but deny that 
12 this action arises under or involves the application 
of the Constitution of the United States; and de¬ 
fendants aver that, for the reasons set forth in Paragraph 
I hereof, this Court has no jurisdiction to entertain the 
complaint. 

4. Defendants deny the allegations of Paragraph 4 and 
aver that the correct and complete facts are as follows: 

On February 6, 1941 the defendants received from the 
President of the Railway Employees’ Department, Ameri¬ 
can Federation of Labor, on behalf of the International 
Brotherhood of Firemen, Oilers, Helpers, Roundhouse and 
Railway Shop Laborers, an application for investigation of 
a representation dispute among the craft or class of fire¬ 
men, oilers, helpers, roundhouse and railway shop laborers 
on the Texas & Pacific Railway Company. A copy of 
said application is attached hereto as Exhibit 1. After a 
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preliminary attempt to investigate the dispute on the 
property, the defendants, on March 18, 1941 and pursuant 
to notice, held a public hearing at its office in Washington, 
D. C. for the purpose of determining the basis upon which 
to make up an eligible list of employees entitled to parti¬ 
cipate in the selection of a representative in the craft 
or class involved, and representatives of the plaintiffs 
were present at said hearing. At the conclusion of the 
hearing the defendants and representatives of the several 
parties agreed that the matter would be referred to one 
of the defendants’ mediators, Mr. James P. Kiernan, for 
further investigation and for the preparation of an eligible 
list of voters. Thereafter the mediator secured from the 
Texas & Pacific Railway Company a list of the employees 
appearing upon the seniority rosters in the craft or class 
involved and, pursuant to an agreement between the par¬ 
ties, constructed an eligible list of voters to participate in 
the election. This agreement was reduced to writing and 
was signed on behalf of the plaintiff Federation by 
13 its General Chairman, Mr. Ed Carter, of Texarkana, 
Texas. A copy of said agreement is attached as Ex¬ 
hibit 2. After the mediator had prepared the eligible list 
the parties to the dispute, including General Chairman Ed 
Carter of the plaintiff Federation, signad a written state¬ 
ment that they had inspected and agreed to the eligible 
list as prepared by the mediator. A copy of said state¬ 
ment is attached as Exhibit 3. 

The mediator thereupon, on March 26, 1941, began hold¬ 
ing the election. At Marshall, Texas, one of the polling 
points, a group of laborers employed in the Reclamation 
Plant of the Texas & Pacific Railway Company appeared 
at the polls and demanded the right to vote. General Chair¬ 
man Carter was present at the time and joined in the de¬ 
mand. The names of the Reclamation Plant employees 
were not on the eligible list to which all the parties had 
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agreed, and the mediator refused to permit those persons 
to vote. General Chairman Carter withdrew his demand 
at that time but on March 30, 1941 telegraphed to the de¬ 
fendants a protest against the mediator’s action. On the 
day of the polling at Marshall, Texas, the mediator re¬ 
ceived from M. E. Morris, Vice Chairman, Brotherhood 
of Railway & Steamship Clerks, Freight Handlers, Express 
& Station Employees, a letter which stated that the said 
Morris was informed that the Reclamation Plant employ¬ 
ees had been certified as eligible to vote in the election and 
that the Brotherhood of Railway Clerks protested the vot¬ 
ing of those employees on the ground that they were rep¬ 
resented by the said Brotherhood and covered by its agree¬ 
ment with the Texas & Pacific Railway Company. A copy 
of said letter is attached as Exhibit 4. The information 
received by the said M. E. Morris that the Reclamation 
Plant laborers had been certified as eligible to vote was er¬ 
roneous since those employees had not been considered 
by the mediator and the parties to the dispute in 
14 making up the eligible list, and those employees were 
not on the eligible list finally agreed to by all par¬ 
ties as hereinabove averred. 

Thereafter defendants instructed the mediator to post¬ 
pone counting the ballots received in the election and to 
proceed to Marshall, Texas to investigate the status of the 
Reclamation Plant employees. On April 3, 1941 the medi¬ 
ator met the representatives of the organizations involved 
in the dispute at Marshall, Texas and received from them 
a signed agreement that the ballots of the Reclamation 
Plant employees might be cast but kept apart and unopened, 
and that each party would furnish the defendants a state¬ 
ment setting forth its reasons for wanting or not wanting 
to count the ballots of those employees with other votes 
cast in the election. The parties, including the plaintiff 
Federation through its General Chairman Ed Carter, fur- 
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ther agreed to abide by the decision of the defendants af¬ 
ter they had considered the facts set forth in the said writ¬ 
ten statements as to whether or not the ballots cast bv the 

•» 

Reclamation Plant employees should be counted in the elec¬ 
tion. A copy of the said agreement is attached as Exhibit 
5. 

Thereupon the ballots of thirty-two employees of the 
Texas & Pacific Railway Company in the Reclamation 
Plant at Marshall, Texas were received by the mediator 
and impounded, and each party prepared a written state¬ 
ment of its position which was transmitted to the defend¬ 
ants. A copy of the written statement received by the 
defendants from General Chairman Carter is attached as 
Exhibit 6. A copy of the written statement received by 
the defendants from Mr. Lee Anderson, representative of 
the Railway Employees’ Department, American Federa¬ 
tion of Labor, is attached as Exhibit 7. A copy of the 
written statement received by the defendants from L. C. 
Stamper, General Chairman for the Brotherhood of Rail¬ 
way Clerks, is attached as Exhibit 8. 

15 The defendants considered the written statements 
of the parties upon the submission to them of the 
dispute as agreed and concluded that the Reclamation 
Plant employees at Marshall, Texas were not part of the 
craft or class of powerhouse employees and railway shop 
laborers on the Texas & Pacific Railway Company and that 
their ballots should not be opened or counted. A copy of 
the defendants’ telegraphic notification to the mediator of 
its conclusion, with instructions to him to notify the par¬ 
ties to the dispute of this decision, is attached as Exhibit 
9. Thereupon the mediator tabulated the result of the 
election, excluding the ballots cast by the thirty-two Rec¬ 
lamation Plant employees, and on the basis of the medi¬ 
ator’s count of the eligible votes, the accuracy of which 
was attested by representatives of the parties, the defend- 
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in the dispute and hence were not entitled to participate 
in the election of a representative for that craft or class. 

Defendants deny that the certification issued by them 
is in violation of the plaintiff Federation’s agreement with 
the Texas & Pacific Railway Company hereinabove refer¬ 
red to, and aver that scope provisions of labor agreements 
are not considered by the defendants as controlling factors 
in the determination of the employees entitled to participate 
in representation elections. 

6. The defendants deny the allegations of Paragraph 6. 

WHEREFORE, having fully answered these defendants 
move that the complaint be dismissed for lack of a justici¬ 
able controversv, for the reason recited in the first and 
separate defense above, or, if that motion be not granted, 
that the complaint be dismissed for want of equity. 

S. R. BRITTINGHAM, JR., 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C. 
Counsel for Defendant, National Media¬ 
tion Board and its Members. 


I hereby certify that a copy of the foregoing answer was 
this day mailed to the following persons: 

Cobb, Howard & Hayes, 

613 F Street, N. W., 

Washington, D. C., 

Counsel for Plaintiffs. 

May 26, 1942. 

S. R. BRITTINGHAM, JR., 
Special Assistant to the 
Attorney General. 
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32 Motion of Brotherhood of Railway & Steamship Clerks, 
Freight Handlers, Express & Station Employees, 
George M. Harrison, President and George M. Harri¬ 
son, Individually. 

Come now the Brotherhood of Railway & Steamship 
Clerks, Freight Handlers, Express and Station Employees, 
George M. Harrison, President, and George M. Harrison, 
individually, and move the Court for leave to intervene in 
this action and be made intervenors-defendants, and that 
the answer filed by defendant, the National Mediation 
Board, be considered and treated as the answer of these in¬ 
tervenors-defendants, for the following reasons: 

1. That the rights of intervenors-defendants will be sub¬ 
stantially effected by any action taken by this Court in the 
present action. 

2. And for other reasons apparent at the hearing of this 
Cause. 

FRANK L. MITLHOLLAND, 
CLARENCE M. MULHOLLAND, 
WILLARD H. McEWEN, 

1041 Nicholas Building, 

Toledo, Ohio. 

EDWARD C. KRIZ, 

1416 F St. N. W., Washington, D. C., 
Attorneys for Intervenors-Defendants. 

No Objection: 

James A. Cobb, 

George E. C. Hayes, 

Attorneys for Plaintiff . • : . 

Robert L. Pierce, 

Special Asst, to the Atty. General, 

A tty. for Defendants, Nat. Med. Bd. 
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33 Order Granting Leave to Intervene and Making 
Additional Parties Defendant. 

On consideration of the motion made in open Court on 
behalf of the Brotherhood of Railway & Steamship Clerks, 
Freight Handlers, Express & Station Employees, George 
M. Harrison, President, and George M. Harrison, indi¬ 
vidually, it is, by the Court, this 3d day of May, 1943: 

ORDERED, that said motion be and the same is hereby 
granted, and said Brotherhood of Railway & Steamship 
Clerks, Freight Handlers, Express & Station Employees, 
George M. Harrison, President, and George M. Harrison, 
individually be, and they are hereby made intervening-de¬ 
fendants in this action, and said intervening defendants are 
hereby granted leave to adopt as their answer herein, the 
answer filed by defendants, the National Mediation Board. 

DANIEL W. 0. DONOGHUE, 
Justice. 


34 Motion of International Brotherhood of Firemen, 
Oilers & Helpers, Round House & Railway Shop 
Laborers, Functioning and Acting by and Through 
Railway Employees Department, American Federa¬ 
tion of Labor, B. M. Jewell, President, and B. M. 
Jewell, Individually. 

Come now the International Brotherhood of Firemen, 
Oilers & Helpers, Round House & Railway Shop Laborers, 
Functioning and acting through Railway Employees De¬ 
partment, American Federation of Labor, B. M. Jewell, 
President, and B. M. Jewell, individually, and move the 
Court for leave to intervene in this action and be made 
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intervenors-defendants, and that the answer filed by de¬ 
fendant, the National Mediation Board, be considered and 
treated as the answer of these intervenors-defendants, for 
the following reasons: 

1. That the rights of intervenors-defendants will be sub¬ 
stantially affected by any action taken by this Court in the 
present action. 

35 2. That the International Brotherhood of Fire¬ 

men, Oilers & Helpers, Round House and Railway 
& Shop Laborers, functioning and acting by and through 
the Railway Employees Department, American Federation 
of Labor, B. M. Jewell, President, and B. M. Jewell, in¬ 
dividually, are the organizations and parties in whose 
favor the award, sought to be set aside and restrained and 
enjoined herein, was made by the defendant, National 
Mediation Board. 

FRANK L. MULHOLLAND, 

1041 Nicholas Building, 

Toledo, Ohio. 

CLARENCE M. MULHOLLAND, 

1041 Nicholas Building, 

Toledo, Ohio. 

4 

WILLARD H. McEWEN, 

1041 Nicholas Building, 

Toledo, Ohio. ! 

EDWARD C. KRIZ, 

Kellogg Bldg., 1416 F St. NW., 
Washington, D. C., 

Attorneys for Intervenor$-Defend<mts. 
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of Counsel: 

Mulholland, Robie & McEwen. 

By: Frank L. Muuholland, 

1041 Nicholas Building, 

Toledo, Ohio. 

No Objection: 

James A. Cobb. 

George E. C. Hayes, 

Attorneys for Plaintiffs. 

Robert L. Pierce, 

Special Assistant to the Attorney General, 
Attorney for Defendants, 

National Mediation Board. 


36 Order Granting Leave to Intervene and Making 
Additional Parties Defendants. 

On consideration of the motion made in open Court on 
behalf of the International Brotherhood of Firemen, Oilers 
& Helpers, Round House & Railway Shop Laborers, func¬ 
tioning and acting by and through Railway Employees De¬ 
partment, American Federation of Labor, B. M. Jewell, 
President, and B. M. Jewell, Individually, it is, by the Court, 
this 3d day of May, 1943 : 

ORDERED, that said motion be and the same is hereby 
granted, and said International Brotherhood of Firemen, 
Oilers & Helpers, Round House & Railway Shop Laborers, 
functioning and acting by and through Railway Employees 
Department, American Federation of Labor, B. M. Jewell, 
President, and B. M. Jewell, Individually be, and they are 
hereby made intervening-defendants in this action, and said 
intervening-defendants are hereby granted leave to adopt 
as their answer herein, the answer filed by defendants, the 
National Mediation Board. 


DANIEL W. 0. DONAHITGH, 
Justice. 
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National, Federation of Railway 
Workers, 

vs. 

National Mediation Board. 


Plaintiff’s Witnesses. 

Mr. Ed. Carter, who testified on direct examination that 
he has been employed by the Railroad as a laborer for 21 
years and is the General Chairman of the National Federa¬ 
tion of Railway workers, further testified as follows: 

55 Q. Now, did there come a time, sir, in your rep¬ 
resentative capacity with the National Federation of 

56 Railway Workers, that you undertook to take up the 
question of acting as bargaining agent for the labor¬ 
ers? A. Yes. 

Q. And what were you advised was required of you, 
what did you have to do in order to show that right of 
representation? A. I went to Dallas and contacted of¬ 
ficials of the railroad in order that we might get a working 
agreement for the laborers of the Texas Pacific Railway 
Company and the Texas Pacific-Missouri Pacific Terminal 
Railroad of New Orleans. Mr. Tobin, who was operating 
president at that time, instructed me that I would have to 
poll the road and get 51 percent of the laborers on the 
railroad before they would give us a working agreement, 
covering the class of work and wages, and so forth. 

Q. Now, I show you these photostatic copies and ask 
you where you obtained them? A. These copies were the 
names that we solicited on the system and the photostatic 
copies were issued to us, after the contract was made, from 
the general office in Dallas Texas. 

Q. Did you obtain the 51 percent to which you had made 
reference? A. Yes, about 75 percent. 

Q. Now, among the names you obtained, Mr. Car- 
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ter, will you tell us the type of employees who were 
there included, who these workers were? A. Yes, we were 
instructed that we would have to get all laborers on the 
Texas & Pacific in shops, roundhouses and the reclamation 
plant. Therefore we went out for these laborers, around 
the shop, and at the various points, including the laborers 
at the reclamation plant at Marshall Texas. 

Q. Now, I show you these lists, Mr. Carter, which you 
say you got from the general office,—by the way, what 
general office do you refer to ? A. Texas & Pacific general 
office in Dallas. 

Q. That is the general office of the railway company? 
A. Yes. 

Q. Will you point out on that list, sir, as to the names 
of the persons who were part of the reclamation plant? A. 
Yes, we only have one man present. Of course, I know 
them all at Marshall. But they are not present today. 
We have one man, Smith, Sam Smith, who is present here 
now, who signed this when we were getting these names. 

Q. And the rest of the names are on there? A. 
A. Yes. 

58 Q. Are those the names of the persons that work 
in the reclamation plant? A. Yes, sir. 

Q. And those were the names that were included at 
the time you were required to get this 51 percent? A. 
Yes. 

Mr. Hayes: Your Honor, we offer these in evi¬ 
dence, and I call your attention to the fact that it 
begins: 

“To whom it may concern;— 

It is dated May 2, 1935, Marshall, Texas. 

“This is to certify that we, the Shop Laborers in 
the Texas & Pacific Railway Shops at Marshall, 
Texas, do hereby certify that it is our desire to be 
' represented by the National Federation of Railway 
Workers and do, by this certificate authorize Ed 
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Carter, general Chairman of said Federation of 
Railway Workers, at any time hereafter, to proceed 
together with our General Committee in the nego¬ 
tiation of an agreement with the Texas & Pacific 
Railway Company covering wages and working con¬ 
ditions of the laborers in the Mechanical Depart¬ 
ment thereon who are represented by said National 
Federation Railway Workers/’ 

The significant language to which I want to call 
your attention is at the very outset. It refers to 
Shop Laborers of the Texas & Pacific Railway Com¬ 
pany, and that was taken to and did include these 
59 men who belonged to the reclamation plant, whose 
names were at that time, submitted. 

I want to offer it. 

Mr. Pierce: No objection. 

The Court: It may be received. 

(Plaintiff’s Exhibit 1 received in evidence.) 

By Mr. Hayes: 

Q. Now, Mr. Carter, as a result of that situation, did 
you have an agreement with the Railway Company? A. 
I did. 

Q. And when w T as that agreement first entered into? 
A. August 1,1935. 

Q. And has it been renewed since that time? A. Time 
and again it has been renewed but it is still based on the 
first day of issue, August 1, 1935. 

Q. And were there agreements printed and entered 
into between your association and the railway company? 
A. Yes. 

Q. I show you these two agreements, sir, one indicating 
its effective date as December 1, 1937 and the other with 
an effective date of April 1, 1939, and ask you, sir, as to 
what they refer? A. These agreements represent 
the laborers of the Texas and Pacific Railroad. This 
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agreement, April 1, 1939 was the last amendment 

60 that we had to this agreement and it is still now 
in effect. 

Q. This agreement is still in force and effect? A. Yes. 

Q. And this agreement that is here incorporated has 
been in effect since 1935? A. Yes. 

Mr. Pierce: We have no objection, subject to 
our general objection to the evidence. 

The Court: I understand that all this testimony 
being offered now is subject to objection of counsel 
for the Mediation Board as indicated in his opening- 
statement. 

Mr. Hayes: Yes. 

If, your Honor please, the offer having been made, 
I want to call your Honor’s attention to the fact that 
this is captioned, “Agreement between the Texas & 
Pacific Railway Company, Texas Pacific-Missouri 
Pacific terminal Railroad of New Orleans and Shop 
Laborers employed thereon represented by National 
Federation of Railway "Workers, effective April 1, 
1939.” 

And then under rule 1, as a part of this agreement, 
it provides: 

“These rules shall govern the hours of service, 
and working conditions of all laborers employed in 
and around shops, roundhouses and reclamation 
plants, such as engine watchmen and wipers, fire 
builders, sand driers, supply men, arch-builder help- 

61 ers, boiler-washer helpers, inside hostler helpers, 
etc., and common laborers in the departments men¬ 
tioned.” 

I offer these, if vour Honor please, and ask that 
they be marked as Plaintiff’s Exhibits 2 and 2-A. 

The Court: They may be received. 

(Plaintiff’s Exhibits 2 and 2-A received in evi¬ 
dence.) 
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By Mr. Haves: 

Q. Pursuant to that agreement, Mr. Carter, did you all 
take over the representation of the laborers for the Texas 
& Pacific Railway Company? A. We did. 

Q. And have you, since that time continued to repres¬ 
ent them in matters having to do with the question of 
wages and hours and the other things incident to collective 
bargaining? A. Yes, sir. 

Q. Now, there came a time, sir, when there was an in¬ 
vocation of the services of the National Mediation Board. 
Do you have any knowledge of any member of your group 
who invoked the services of the National Mediation Board? 
A. No. 

Q. At any rate there was a time when an election 

62 was scheduled to be had, is that right? A. That is 
right. 

Q. And you, I believe, were designated as a part of the 
personnel to make up the eligibility list? A. Yes. 

Q. Where was that eligibility list made up, sir? A. 
At the general office in Dallas, Texas and Pacific Railroad 
Company. 

Q. And what names appeared on that eligibility list, sir, 
as far as the type of employee is concerned? A. The 
laborers that I represented, all laborers appeared on that 
eligibility list, with the exception of the Texas & Pacific- 
New Orleans Pacific—I mean, Texas Pacific-Missouri Pa¬ 
cific of New Orleans, appeared on that eligibility list. 

Q. They were not a part of this controversy? A. No. 
Q. Did the names of the personnel of the reclamation 
plant appear on that eligibility list? A. Yes. 

Q. I show you this list, sir, and ask you whether or 
not you recognize it, and if so, whether or not it is in the 
same condition as it was when you last had occasion to see 
it? A. In answer to your question, this list is not 

63 complete. It is complete as to the reclamation plant 
in this form, but is not the original of this form 

which we agreed upon in the Jefferson Hotel in Dallas. 
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Q. Do I understand your answer to be that the one on 
which you agreed at the Jefferson Hotel in Dallas in¬ 
cluded the names that are on this separate sheet? A. 
Yes. 

Q. The reclamation plant names were on the same type 
of form that these are on? A. Yes. 

Mr. Hayes: I think it can be agreed that these 
were taken from the files of the Mediation Board 
and were tendered to us by Mr. Pierce. 

Mr. Pierce: We agree to that. 

Mr. Hayes: And because of the distinction that 
has been made, your Honor please, I would like to 
offer the one containing the three sheets as Plain¬ 
tiff’s Exhibit 3, and the carbon sheet, which he says 
are the same names but on a different form, as 
Plaintiff’s Exhibit 3-A. 

The Court: They may be received. 

(Plaintiff’s Exhibits 3 and 3-A received in evi¬ 
dence.) 

By Mr. Hayes: 

Q. Now, Mr. Carter, prior to the time that the 
64 voting was had and between the time that the eligi¬ 
bility list was made up, was there a posting of this 
election? A. There was. 

Q. And where was this election posted? A. At the 
various places, the different departments around the shops. 

Q. And when was it posted? A. March 24, 1941. 

Q. I show you this, sir, and ask you as to whether that 
is the notice that was posted? A. Yes, this is a type of 
notice that was posted. 

Q. Now, were there election notices posted in all the 
places where the persons were concerned? A. Yes. All 
laborers who were to take part in the voting, a bulletin 
like that was posted. 
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Q. And was such a bulletin posted in the reclamation 
plant? A. Yes. 

* * * * # 

64 Mr. Hayes: I will offer it as Plaintiff’s Exhibit 
No. 4. 

65 (Plaintiff’s Exhibit No. 4 was received in evi¬ 
dence.) 

By Mr. Hayes: 

Q. After the time of the posting of the election, did you 
proceed with the election? A. Yes. 

Q. Now, who actually were the ones who were partici¬ 
pating in this election and representing the parties in in¬ 
terest? A. Mr. Lee Anderson represented the International 
Brotherhood of Firemen and Oilers and Helpers, Mr. C. C. 
Good represented the Powerhouse Employees of the Texas 
and Pacific, and Ed Carter represented the laborers. 

Q. Ed Carter is yourself? A. Yes. Was representing 
the Laborers of the Texas & Pacific Railroad Company. 

Q. Was there anyone there representing the Brother¬ 
hood of Steamship Clerks? A. No. 

Q. Were they in any wise a part of the controversy 
that was had between the parties as to this representation ? 
A. No. 

Q. You proceeded then with the election? A. Yes. 

• • • • • 

66 Q. Now, had this notice of election been posted 
at Marshall, Texas from the 24th up until the 29th, 

the date that you arrived there? A. Yes. 

Q. Had you up until that time had any complaint or 
heard any word of these men at the reclamation plant not 
being voted? A. No. 

Q. Will you tell his Honor what happened when you 
got to Marshall on the 29th, sir, with respect to voting? 
A. In the afternoon we were notified by the Mediator 
that our election would begin at 2 o’clock at Marshall on 
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March 29. About 1:50 we all met at the gate of the 
fence surrounding the property of the company at 
67 Marshall, and at a meeting at the gate, the gate 
watchman presented a special delivery letter to the 
Mediator. The Mediator took this letter and we went up¬ 
stairs where the voting was going to be held, and the Media¬ 
tor read this special delivery letter, but he never said any¬ 
thing about what it concerned. 

Q. You mean, he did not read it to you? A. No, he 
read it to himself. 

Mr. Hayes: If your Honor please, perhaps, in 
the light of that answer, it would not be proper for 
me to offer this, except for the fact that we have 
conceded, as a part of our original understanding, 
that this is the file, and I take it that Mr. Pierce is 
willing to concede that this is the communication. 

Mr. Pierce: Yes, I think it would be easier if you 

put that whole thing in. 

• • * * * 

69 The Court: That whole record you have is ad¬ 
mitted, subject to any objection of any of the par¬ 
ties as to the relevancy or materiality of any par¬ 
ticular part. Do all parties agree to that? 

Mr. Pierce: Yes. 

Mr. Hayes: Then, I offer this as Plaintiff’s 5. 

The Court: It may be received. 

(Plaintiff’s Exhibit No. 5 was received in evi¬ 
dence.) 

• • * * * 

70 Mr. Hayes: Yes. This is marked Exhibit 4 of 
Plaintiff’s Exhibit 5. 

If your Honor please, it is captioned or headed 
with a letterhead, “Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express and 
Station Employees,” and is signed by one M. E. 
Morris, who designated himself as vice-chairman. 
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Texas & Pacific System, Board of Adjustment, 1501 
Texas Street, Marshall, Texas. 

I understand it to be conceded by Mr. Pierce that 
this is a special delivery letter which was handed 
Mr. Kierman on the 29th day of March, the letter 
being dated the 28th day of March. 

Mr. Pierce: 1 don’t know exactly the date on 
which it was handed to him. I will admit that that 
is the letter he got about that time. 

Mr. Hayes: The witness has testified to the fact 
it was handed to him on the 29th day of March. The 
letter is dated the 28th day of March. It is ad¬ 
dressed to Mr. James P. Kiernan, Mediator, Na¬ 
tional Mediation Board Marshall, Texas. 

It reads: “Dear Sir: 

71 “With reference to employee respesentation elec¬ 
tion being held in Marshall, Texas, March 29, 1941 
by you as Mediator and the dispute between the 
National Federation of Railway Workers, the Pow¬ 
er plant employees and the International Brother¬ 
hood of Firemen and Oilers, Roundhouse and Rail¬ 
way shop laborers.” 

I understand that storehelpers and laborers em¬ 
ployed in and around the storehouse and laborers 
and Brown Hoist operators employed in the Scrap¬ 
yard of the Reclamation Plant of the Texas & 
Pacific Railway Company have been certified as 

eligible to vote in this election.” 

• • * * • 

71 “I am attaching hereto four pages or sheets list¬ 
ing the storehelpers and laborers in question, sheets 
1 and 2 are carried on the Store Department pay¬ 
rolls and sheets 3 and 4 are carried on the Recla¬ 
mation Plant payrolls, with the exception of Nathan 
Rodgers on Sheet 4 who is carried on the Mechanical 
Department Payrolls.” 
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“This organization desires to enter protest and 
request that the employees named on these four 
sheets not be permitted to vote in this election.’ 7 

72 By Mr. Hayes: 

Q. Now, that was after the time that you all had 
agreed upon this eligibility list and these men had been 
included? A. Yes. 

Q. And they had been agreed upon from a certified 
seniority list as furnished by the carriers? A. Yes. 

Mr. Hayes: (Reading from the letter.) “It is 
our contention that these employees are now covered 
by the agreement by the Brotherhood of Railway 
and Steamship Clerks, Freight Handlers, Express 
and Station Employees and the Texas & Pacific 
Railway Company effective April 1, 1929, and it is 
our opinion that rule 1 of this agreement applies 
to these employees. Rule 1 is as follows: 

“ ‘Rule 1. These rules shall govern the hours 
of service and working conditions of the following 
employees, subject to the exceptions noted be¬ 
low: * • 

If your Honor please, this is the rule correspond¬ 
ing to the rule which I read from the agreement 
which purports to be a scope rule, as to the persons 
who are covered under the terms of the agreement, 
and your Honor will remember that in the one I 
presented to you, there was a specific reference to 

73 the laborers in the reclamation plant, in the agree¬ 
ment which I have already offered in evidence. 

Here is the one they say they rely on as indicat¬ 
ing these people were laborers over whom they had 
control. 

Rule 1: “These rules shall govern the hours of 
service and working conditions of the following em¬ 
ployees, subject to the exceptions noted below: 
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“(1) Clerks; (a) Clerical workers, 
s (b) Machine operators. 

‘‘(2) Other Office and Station Employees—such 
as office boys, messengers, chore-boys, train an¬ 
nouncers, gate-men, baggage and parcel room em¬ 
ployees, train and engine crew, callers, operators 
of certain office or station appliances and devices; 
telephone switchboard operators, elevator opera¬ 
tors, office, station and warehouse watchmen and 
janitors.” 

“(3) Laborers employed in and around stations, 
storehouses and warehouses. 

“Employees listed on pages or sheets 1 and 2 
are employed around and in the storehouse and their 
duties are to load and unload store material from 
cars, pack and ship material and perform any other 
duties that may be assigned by the storekeeper, or 

their immediate superior or foreman.” 

• • * • • 

74 Q. What association did these men belong to, 
that were employees of the storehouse? A. To the 

Clerk’s Organization. 

Q. And did not belong to yours? A. No. 

Q. And did not include the laborers of the recla- 

75 mation plant? A. No. 

Q. Did not include these 32 men who were re¬ 
fused the right of voting? A. No. 

Mr. Hayes: “Employees listed on sheets 3 and 
4 are engaged in the loading and unloading of scrap 
and other material of reclamation plant scrap-yard, 
sorting the scrap into the various scrap classifica¬ 
tions and serviceable material that may happen to 
get into the scrap material.” 

By Mr. Hayes: 

Q. Is that the group of men who you represent? A. 
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I represent the men at the scrap material pile at the Recla¬ 
mation Plant. 

Mr. Hayes: (Reading.) 

“The duties of Nathan Rodgers, page or sheet 4, 
and carried on the Mechanical Department, are de¬ 
livery and gathering up of mail from various parts 
of the shop, and shop superintendents’ office, rack¬ 
ing and picking up employee’s time cards daily in 
the Locomotive shop and bringing to Shop Super¬ 
intendent’s Office, looking after and keeping time 
clock wound and with correct time. 

“Also acts as porter in General Foreman’s of¬ 
fice, cleaning and dusting daily and cleans up and 
keeps the washrooms in the machine shop.’’ 

By Mr. Hayes: 

76- Q. With respect to this man Rodgers, has his 
name been certified by the carrier on the eligible 
list upon which the agreement had been had? A. Yes. 

Q. When he came to vote was he allowed to vote? A. 
No, denied. 

Q. Any reason given as to why he was not allowed 
to vote? A. This letter—special delivery letter that we 
referred to a while ago, was concerning Nathan Rodgers 
not voting. When Nathan came up to vote, he called his 
name, then the Mediator remembered this name on this 
letter, and then he objected to his voting. Then I wanted 
to know why they did not allow Nathan to vote when he 
was carried on the eligibility list and seniority list as a 
laborer from the time that we first got this agreement 
until the present time. He told me that not only was 
Nathan not going to vote but there was more that was not 
going to vote. Then he asked all reclamation plant laborers 
to get out of the line which was lined up to take their turn 
in voting, and they all stepped aside, and then he told them 
to go back to their work, that they were not allowed to 
vote. 
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77 Q. Was that the first time, or the first indication 
you had that there was any question about it, that 

any question was going to be raised about this man, as to 
their eligibility to vote? A. Yes. 

Q. And that was subsequent to the time when their 
names had been submitted as a part of the eligibility list? 
A. Yes. 

Mr. Hayes: Heading from this letter again— 

“It is our contention that this is a class 2, Clerical 
position, that part of Rule 1 (No. 2.) (office, station 
and warehouse watchman and janitors) applies. 

“Employees mentioned in the first two paragraphs 
of this case are under the supervision of the Gen¬ 
eral Storekeeper or his assistants.” 

By Mr. Hayes: 

Q. Is that a fact, sir, were these employees in the store¬ 
house under the supervision of the storekeeper? A. Yes, 
employees of the storehouse. 

Q. Those are the ones you have referred to, as be¬ 
longing to the Brotherhood of Railroad Clerks? A. 
Yes. 

78 Q. And not covered as laborers— A. At the 
Reclamation Plant. 

Mr. Hayes: “No claim is made whatever, for 
skilled mechanics such as machinists, blacksmiths, 
sheet metal workers, et cetera, employed in the re¬ 
clamation plant engaged in the manufacture of ma¬ 
terial on shop orders, or their helpers.” 

And then signed, “Yours very truly”, by a man 
named Morris, the man to whom I have previously 
referred. 

By Mr. Hayes: 

Q. Now, Mr. Carter, has there been an original agree¬ 
ment between you all as to how the eligibility list was to 
be made up? A. I did not quite get that question. 
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Q. Had there been an original understanding between 
those of you all that were interested as to how’ the eligibili¬ 
ty list was to be made up, as to how they were to be des¬ 
ignated? A. All laborers on the Texas & Pacific were 
eligible to vote. That is, around the shop, roundhouse 
shop, reclamation plant. Agreed in Dallas they would 
vote. 

*#*#•* 

79 Q. I show you what is marked for identification 
Exhibit 2 of Plaintiff’s exhibit 5, and ask you to 

look at that sir. State what that is, please. A. Yes. 
This is a statement I signed, myself, also Anderson, C. C. 
Good, saying that this eligibility list—the names appearing 
on this eligibility list were eligible to vote and we would 
accept them as ones to vote. 

Mr. Hayes: I take it there is no objection to 
this? 

Mr. Pierce: No. 

Mr. Hayes: I am reading from Plaintiff’s Ex¬ 
hibit 5, the item therein noted as Exhibit 2, headed. 
“National Mediation Board case No. R-735.” 

“We, the representatives of the Contesting or¬ 
ganizations involved in the representation disputes 
among firemen, oilers, helpers, roundhouse and rail¬ 
way shop laborers, employees of the Texas & Pacific 
Railway Company, hereby agree that the eligible 
list of voters shall be the employees within the above 
craft or class who worked for the Texas and Pacific 
Railway Company, during the last payroll period 
for the month of February 1941 and are still in said 

80 employment, and including any such employees who 
are on sick leave, and including also any such em¬ 
ployees who are on leave of absence, who had per¬ 
formed the work for the said carrier at any time 
since August 1,1940.” 
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Signed, 4 ‘Railway Employees’ Department, A. F. 
of L., Lee Anderson; National Federation of Rail¬ 
way Workers by Ed Carter; 

“Powerhouse Employees in the Mechanical De¬ 
partment Texas & Pacific Railway, by C. C. Good;” 

And witnessed by James P. Kiernan, March 22, 
1941. 

By Mr. Hayes: 

Q. Now, as a result of that situation, Mr. Carter, did 
you all have the carrier certify the people from their se¬ 
niority list wdio were eligible to vote? A. Yes. 

Q. And it was from them that these lists came, and you 
say included the name of this man Rodgers, and also the 
names of the people who were the laborers at the Recla¬ 
mation Plant? A. Yes. 

Q. I show you on this list, sir—I am referring to Plain¬ 
tiff’s Exhibit 3 —the third name down is Rodgers. A. 
Yes. 

Q. Now, is that the name—is that the way the name 
appeared on there at the time you all agreed upon it 
81 as far as the eligible list is concerned? A. It was 
not crossed-out. It was “Nathan Rodgers,” eligible 
as others. It was not crossed ont. 

Q. Was this star, and the word “messenger” opposite 

it at that time? A. No. 

• • * • # 

Q. Was this star, and the word “messenger” opposite 

it at that time? A. No. 

• • • * • 

81 Q. He was denied the right to vote? A. Yes. 

Q. And you say that his name was not stricken 

out at the time of the original agreement? A. No. 

* • • • * 

81 Q. Were these reclamation plant laborers allow- 

82 ed to vote at that time? A. No. 

Q. I think you have already testified that their 
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names also appeared on the eligibility list that had been 
agreed upon between you ? A. Yes. 

Q. What then happened? A. After they were denied 
the right to vote, these men—I would not know just how to 
put it, but I would say they got a little heated in the room 
there and wanted to raise a disturbance of some sort. But, 
anyway, they were not satisfied, and I told them to return to 
their work, as I would protest to the Board in Washington, 
D. C., and find out why they were denied the right to vote. 
And, then on Sunday, March 30, I sent a message to the 
Mediator, Secretary of the Mediation Board, Mr. Cole, and 
told him about this particular act. 

Q. Is that the message (indicating) ? A. Yes. 

Q. This is the telegram to which you refer? A. Yes. 

Mr. Hayes: If your Honor please, I want to offer a 
telegram in which—Mr. Pierce has been good enough 
to give it to me—this is from the Mediation Board 
file dated March 30 from Texarkana, Arkansas: 

83 “Robert F. Cole, 

“National Mediation Board, 

“Washington, D. C. 

“Case No. R-735, the Railway Shop Laborers, 
Texas & Pacific Railway Company, file protest why 
all laborers covered by seniority list, Marshall Shop, 
were not permitted to vote in this election as was 
agreed. 

“Ed Carter, General Chairman, 

“Shop Laborers.” 

May that be marked Plaintiff’s Exhibit 6? 

The Court: It may be received. 

(Plaintiff’s Exhibit 6 received in evidence.) 

By Mr. Hayes: 

Q. What happened as a result of that situation, Mr. 
Carter? A. We were to meet at Shreveport on the follow¬ 
ing day,—I disremember just what day that was, it must 
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have been April 1,—I disremember the date, but anyway 
on Monday we were supposed to met in Shreveport to vote 
the men in the Shreveport shop, and on meeting the Medi¬ 
ator, and the other observer in Shreveport, evidently the 
Mediator had got a hearing from Mr. Cole concerning this 
message I sent and he called my attention to it and I told him 
yes, I sent the message to Mr. Cole, wanting to know 

84 —that is, protesting about these 33 men who were not 
allowed to vote at Marshall on the 29th. Then the 

Mediator, in turn, tried to get together with me on this par¬ 
ticular issue, and I would not agree to leave these men off, 
and not let them vote, and we proceeded, after voting 
Shreveport that Monday—I do not remember the date, but 
I can look on the calendar and tell, but anyway, we pro¬ 
ceeded to Texarkana and voted Texarkana which was the 
last point that we visited in person, and visited and voted 
the men. The Mediator in turn, tried to get me that Mon¬ 
day night to sign a statement as a release of the voting, so 
he could get that to the Board, so when the ballots came into 
Texarkana, we would be ready to go in and count the votes, 
and still not consider these Reclamation plant men, and 
Nathan Rodgers. I would not sign the release on Monday 
night. Tuesday morning I still would not sign it and then 
sometime Tuesday, around 10 o’clock, he received a mes¬ 
sage from Mr. Cole for us to return to Marshall and vote 
these men. So we did. We returned to Marshall on Tues¬ 
day and voted the men on Wednesday, which was the third. 

Q. Had you all, Mr. Carter, prior to that time, signed a 
statement indicating as to whether or not there 

85 should be any changes in the eligibility list, and if so, 
under what conditions? A. I didn’t sign any state¬ 
ment as to any changes to be made on that eligibility list. 

Q. Well, did you sign that statement (indicating) in¬ 
dicating that changes could not be made, except under cer¬ 
tain conditions? A. Yes. 
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Q. That was entered into before you all started in with 
the voting at all, is that correct? A. Yes. 

The Court: That paper is what? 

Mr. Hayes: I am going to identify it right now. 
It is exhibit 3. 

The Court: Sub-exhibit 3 of Exhibit 5. 

Mr. Hayes: Yes. It may be properly referred to 
as Plaintiff’s Exhibit 5, subexhibit 3. 

It is dated in Dallas, March 22. 

By Mr. Hayes: 

Q. That is where you had your original agreement, 
is that correct? A. Yes. 

Mr. Hayes: It provides: 

“The undersigned parties to representation dis¬ 
pute among Firemen, Oilers, Helpers, Round House 
86 and Railway Shop Laborers, Employees of the 
Texas & Pacific Railroad Company have inspected 
and hereby agree to list of eligible voters to be used 
in conducting an election by the National Mediation 
Board in its case file R-735, as prepared by Media¬ 
tor James P. Kiernan. It is agreed that changes in 
the eligible list of voters as referred to herein will 
be made only to correct error as provided in the rule 
governing the election.” 

By Mr. Hayes: 

Q. And that is also signed by you three gentlemen, Mr. 
Anderson, representing the Railway Employees, and your¬ 
self, representing the National Federation, and Mr. Good, 
representing the Powerhouse employees. Was there any 
agreement by you all that there was any such change that 
allowed the elimination of these men from the reclama¬ 
tion plant? A. No. 

Q. And was there any such agreement as allowed for 
the striking-out of the name of this man Nathan Rodgers? 
A. No. 
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Q. You were saying that you went back to Marshall, 

Texas and then did vote these men, is that.correct? A. 

Yes. 

• * # # # 

By Mr. Hayes: 

87 Q. I show you this exhibit (part of Exhibit 5) and 
ask you to look at it and to identify your signature on 

it, and then I will ask you something with regard to it. A. 

I remember signing this but not in the language that it is. 

That is, I didn’t understand it in the language in which it 

is. Especially the bottom part of it. 

Mr. Hayes: Well, now, I will read it to your 
Honor. 

The Court: What part of it—what part of Ex¬ 
hibit 5? 

Mr. Hayes: Reading from Plaintiff’s Exhibit 5, 

88 subexhibit 5: 

“We, the representatives of the organizations, in¬ 
volved in the representation dispute submitted to the 
National Mediation Board by the Railway Em¬ 
ployees’ Department, A. F. of L., and known as Na¬ 
tional Mediation Board case No. R-735, hereby agree 
that the ballots cast by the laborers in the Reclama¬ 
tion Plant, of the Texas & Pacific Railway Company 
at Marshall, Texas, shall be impounded and kept 
apart from ballots cast by other employees in the 
election; that we will furnish the National Mediation 
Board a statement setting forth our reasons for 
wanting to, or not wanting to vote, or count the votes 
of the Reclamation Plant laborers, with other votes 
cast in the election. 

“We further agree to abide by the decision of the 
National Mediation Board, after it has considered 
the facts set forth in our written statements, as to 
whether or not the ballots cast by the Reclamation 
Plant laborers shall be counted in said election. 
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“Signed at Marshall, Texas this 3rd day of April, 
1941. 

‘ ‘ Railway Employees Department, A. F. of L., Lee 
Anderson; National Federation of Railway Work¬ 
ers, by Ed Carter; Brotherhood of Railway & Steam¬ 
ship Clerks, freight handlers, express and station 

89 employees, L. C. Stamper; 

“Witness: James P. Kiernan, Mediator.’’ 

By Mr. Hayes: 

Q. Is this the first time that Mr. Stamper, or anyone 
in a representative capacity for the Brotherhood had been 
a party to any agreement had between you all? A. Yes. 

Q. Did anybody, representing this Brotherhood partic¬ 
ipate in or take any part in the election had at Marshall, 
Texas? A. Mr. Morris was allowed to sit in as observer 
when these Reclamation Plant men and Nathan Rodgers was 
thrown out of line on the 29th, contrary to my warning— 
that is, I objected to his being there. However, it was over¬ 
ruled and he was allowed to sit in to point out the men they 
—the men he did not want to vote,—is the way I would put 
it. 

Q. You made some comment, at the time I first showed 
this to you, about the last sentence in that agreement. What 
was it you said with respect to that? A. I don’t remember 
it said that I would waive the rights of anyone else, and 
waive the rights of the Reclamation Plant men, that is, 
giving the board power to class these men in the Reclama¬ 
tion Plant, or give them power to judge as to voting 

90 or not voting. It was understood then that was sign¬ 
ed—there was a misunderstanding between myself, 

Mr. Lee Anderson and this man Stamper, who was allowed 
to come on this as a fourth party of the election, about the 
reclamation plant men. I contended that the men had the 
right to vote. He said that they did not have the right to 
vote. Mr. Lee Anderson said his organization did not 
cover this class of men. Then I said that the company or¬ 
dered me to take the names of these men as a part of the 51 
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percent of the laborers on the Texas & Pacific Railroad, 
May 3, when we began leading into this agreement on Au¬ 
gust 1,1935. And we could not get together as to who these 
men belonged to, and then it was understood that the Medi¬ 
ator would contact the carrier at Dallas, Texas, at the gen¬ 
eral office and find out who these men belonged to. 

Q. You say it was understood. Who agreed to do that, 
if anybody did. A. I agreed, Mr. Lee Anderson agreed, 
and Stamper agreed. 

Q. That Mr. Kiernan was to do what you had just indi¬ 
cated? A. Mr. Kiernan was to contact the carrier in 
91 Dallas and find out who these men belonged to ? After 

contacting the carriers, and getting their decision, 
then we would be bound by the decision of the Mediator. 
The Board was not mentioned. That is, to proceed on with 

the counting of the votes. 

• • • • # 

By Mr. Hayes: 

91 Q. But the information was to be obtained from 
the carrier? A. Yes, the information about who 

these men belonged to was to be obtained from the carrier 
in Dallas, Texas. 

Q. Now, did you, as a result of the manner in which 
this matter was conducted, get in touch again with the Na¬ 
tional Board, did you send them a statement? A. 

92 Yes, but this statement did not refer to the answer 
that I just gave concerning the information about 

who these men belonged to. 

Mr. Hayes: If your Honor please, I am reading 
from Plaintiff’s Exhibit 5, sub-exhibit 6. 

It is dated Marshall, Texas, April 3,1941. 
“National Mediation Board, 

“Washington, D. C. 

“Gentlemen: Honored and Esteemed Sir: 

“The National Federation of RR Workers Organ¬ 
ization, acting under the Railroad Way Labor Act of 
1926 and the amendment of 1934—” 
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“In the year of 1935 the system of the Texas & Pa¬ 
cific Company was polled both to obtain and deter¬ 
mine the percent of the men in the labor class and 
craft, who wanted a contract. 

“These men of the Labor and Reclamation Plant 
as laborers, as such, were not under any class or 
craft of organization, and therefore, had all the 
rights under the labor acts of law to choose whom 
they desired to represent them, and in August 1935, 
they selected the National Federation of Railroad 
Workers as that choice and proceeded to obtain a 
contract with the T & P Company which was grant¬ 
ed, covering their class of work as the same as other 
laborers of this class and craft in the employment 
93 of the Texas & Pacific Railroad Company. 

‘ ‘ Respectfully submitted, 

“National Federation of Railroad Workers 

“Ed Carter, 

“General Chairman of Shop Laborers of the Texas 
& Pacific Railroad Company.” 

And then it is stamped, if your Honor please, with 
a stamp of the National Mediation Board, indicating 
that it was received April 4,1941. 

I call your attention to the date because I expect to 
show something with respect to the significance of 
that date a little further along. 

And then at the bottom of that it says: 

“The National Federation of Railway Workers do 
not have any protests in the election under National 
Mediation Board case No. R1735 except as noted 
above, regarding the Reclamation Plant Laborers. 

“National Federation of Railway Workers 

“By Ed Carter.” 

The Court: What is the date of sub-exhibit 6 of 
Exhibit 5? 

Mr. Hayes: It is apparently dated the 3rd. And 
as I called your attention, that communication is 
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stamped by the Mediation Board as being received 
on the 4th. 

94 Now, if your Honor please, here is a communica¬ 
tion appearing to be also, I take it, a telegram, from 
Marshall, Texas, April 3, addressed to the National 
Mediation Board by Mr. Lee Anderson, and I take 
it that we can agree that was sent, Mr. Pierce, and 
is a part of your file? 

Mr. Pierce: Yes, that is right. That was sent 
pursuant to the agreement. 

Mr. Hayes: It is dated Marshall, Texas, April 3, 
1941: 

“National Mediation Board, 

“Washington, D. C. 

“The International Brotherhood of Firemen, 
Oilers, Helpers, Roundhouse and Railway Shop La¬ 
borers through the Railway Employees Department, 
A. F. of L., hereby protest the voting of the Reclam¬ 
ation Plant Laborers of the Texas & Pacific Com¬ 
pany, for the following reasons: 

“ (1) Our invocation to vote the power house em¬ 
ployees and railway shop laborers, which invocation 
has been given your number R-735 did not cover 
laborers in the Reclamation Plant. 

“ (2) The said laborers are not in the mechanical 
department, but are in the stores department, and un¬ 
der the supervision of the General Storekeeper. 

“ (3) No officer in the mechanical department or 

95 any foreman in that department has any jurisdiction 
over, or directs the work of the Reclamation Plant 
Laborers. 

“(4) Laborers in the Stores Department have 
never been voted with the shop or roundhouse la¬ 
borers. 

“(5) Our organization does not represent labor¬ 
ers in the Stores Department. 
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“(6) The reclamation plant laborers are a dif¬ 
ferent craft from the laborers represented by our 
organization. 

“(7) Reclamation plant laborers have always 
been represented by the Clerks Organization. 

“Signed at Marshall, Texas, this 3rd Day of April, 
1941. 

“Railway Employees Department A. F. of L. 

“By Lee Anderson.” 

And that is witnessed by Mr. Kiernan, the Media¬ 
tor. 

# # # # # 

97 Q. What was the rule, Mr. Carter, with respect 
to these employees in the Reclamation Plant, as to 

98 whether or not they were part of the mechanical de¬ 
partment and as to who their foreman was? A. 

Those men in the reclamation plant come under the mechan¬ 
ical department. That is what I was informed when I went 
out to seek these names, that they come under the mechan¬ 
ical department, and the material which they handled was 
scrap material coming in from various points on the rail¬ 
road, and they sort out the material and get the best out of 
it, and that can be used—that that can be used, is sold back 
to the storehouse, and that that cannot be used is remolded 
and so forth, and then sold to the storehouse department. 

Q. Do you know, from your own knowledge, as to wheth¬ 
er or not these men came under the supervision of the gen¬ 
eral storekeeper? A. They don’t come under the super¬ 
vision of the storekeeper. 

Mr. Hayes: If your Honor please, I have some 
of those men here, and I am going to put them on on 

that same situation. 

• • • • # 

101 Q. Have you personal knowledge, Mr. Carter, of 
who these men’s foremen are, and as to whether or 
not they do belong under the mechanical department of 
your own knowledge? A. Yes. 
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Q. Will you tell us what that situation is? 

* # # # * 

101 A. I had occasion at the Reclamation Plant and 
in representing these men to get to know who their 
foremen are and what capacity, that is, what job 

102 they hold in that railroad service, I had an occasion 
at Marshall, I first contacted their foreman, the su¬ 
perintendent,—he is called foreman—Mr. Dugas, but my¬ 
self and Mr. Dugas could not agree on that particular occa¬ 
sion. Then I took the case to Mr. J. J. Prendergast who is 
superintendent of Motor Power in Dallas— 

Q. And he is in the mechanical department of the Texas 
& Pacific Railroad Company? A. Yes. 

Mr. Hayes: Your Honor, in support of that, may 
I call your attention to the agreement that your 
Honor has before you of 1939 which, I think your 
Honor will find, is signed by Mr. Prendergast, and 
I think he represents himself as being connected 
with the mechanical department. 

Mr. Kriz: He said that he was superintendent of 
Motor Power. 

Mr. Hayes: May 1 have the small agreement 
there ? 

Mr. Kriz: In other words, he signed it on behalf 
of the carriers. 

Mr. Hayes: I want to call your attention to this, 
that the man to whom reference was made is a part 
of this agreement and signs himself as mechanical 
superintendent for the Texas & Pacific Railway 
Company. 

103 By Mr. Hayes: 

Q. Do you know’ of your owm knowledge, sir, as 
to w’hether or not the laborers in the stores department 
have ever been voted with the shop or roundhouse labor¬ 
ers? A. No, they haven’t. 

Q. Is there any distinction between the shop and round- 
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house laborers and the laborers in the Reclamation Plant? 
A. No. 

* * * * * 

103 Q. Are any of these members in the shops who are 
laborers, who belong to a different organization 

from the men who are in the Reclamation Plant as laborers? 
A. In an organization? 

Q. Yes. A. Oh, I don’t know about that. 

104 Q. You don’t know? A. No. 

• • • * • 

106 Q. Mr. Carter, will you tell us as to what your 
knowledge is of the duties of these men who are the 

Reclamation Plant employees and as to what organization 
they belong to? A. Well, the laborers in the reclamation 
plant are known on the system as common laborers of 
course, and they belong, according to their secretary’s 
statement to me— 

Mr. Kriz: I object to their secretary’s statement 
to him. 

Your Honor confined it to what he knows. 

The Court: Well, I will let him state it. 

The Witness: All right. Put it this way. On ex¬ 
amining the Secretary’s books, why, they are a mem- 

107 ber of the National Federation of Railway Workers. 

By Mr. Hayes: 

Q. What is the nature of their employment as distin¬ 
guished from laborers in the storehouse, if there be any 
distinction,—stores department? A. The stores-depart- 
ment laborers are known on the system as—I don’t know 
what—you would not call it a skilled laborer—but, anyway, 
it is a different class of labor. They handle new material, 
and they come under the Clerks, and they get more per 
hour than those men in the Reclamation Plant, and they 
also have, for a number of years, been getting a vacation 
with pay. Those men in the Reclamation, along with the 
other shop laborers, did not receive no vacation with pay. 
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And then from time to time the storehouse laborers had 
gotten a raise. That is, as many as two times I know. And 
the reclamation plant laborers did not get a raise until they 
entered into the organization of the National Federation 
of Railway Workers. No laborers on the system around 
the shop and round houses obtained a raise since 1922 un¬ 
til they got into the organization of National Federation of 
Railway Workers. We went to Dallas and contacted 
108 the carriers and got their first raise for them. 

By Mr. Hayes: 

Q. Is it a fact then, that the wages of these employees 
who belong to the Reclamation Plant, that those wages 
have been negotiated by your organization? A. Yes. 

Mr. Hayes: If your Honor please, there is also 
a communication, which was sent by the Brother¬ 
hood of Railway and Steamship Clerks, also dated 
April 3, and indicated as having been received on 
April 4, which is marked as an exhibit, Exhibit 8, 
and is a part of Plaintiff’s Exhibit 5. 

The Court: Well, that is already in evidence. 

Mr. Hayes: Yes, your Honor. I wanted to call 
your Honor’s attention particularly, in the light of 
the statement made, to one of the items of the com¬ 
munication : 

“The wages of these employees are negotiated by 

the Brotherhood of Railway Clerks.” 

* * * • * 

112 Q. Before I go back to that proposition, sir, back 
again with respect to these men at the Reclamation 
Plant, did they have superintendents, if you know? A. Did 
they have superintendents? 

Q. Yes. A. Yes, the reclamation plants have super¬ 
intendents. Mr. Dugas is the superintendent. 

Q. I think you testified to the fact that he is a member 
of the mechanical department? A. Yes. 

Q. Do they have foremen? A. Yes. 
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Q. Do you know what department they belong to? A. 
Mechanical department. 

Q. They are not a part of the storehouse ? A. No. 

Q. I show you this telegram, sir, and ask you if you were 
shown that telegram, and if so, when you were shown it, 
and by whom ? A. I know this telegram. 

Q. And when was it shown to you, sir? A. That tele¬ 
gram was shown to me after the votes, the votes were count¬ 
ed, with the exception of the reclamation plant, at Marshall, 
Texas. 

Q. Do you know on what day it was shown to you ? 
113 A. The day of the election. I don’t remember, either 
the 4th or 5th day of April. 

Mr. Hayes: If your Honor please, I am reading 
from Exhibit 5, sub-exhibit 9 and I call your Honor’s 
attention to the date. It is dated April 4, 1941. 

Your Honor will remember that these communi¬ 
cations that went were addressed on the third and 
were stamped as having been received by the Medi¬ 
ation Board on the 4th, the same day that this tele¬ 
gram is dated. It is addressed to Mr. James T. 
Kiernan, Grimm Hotel, Texarkana, Texas. 

“Reference R-735 board decided as follows: 

Quote Based upon investigation and briefs of the 
parties and the intervening organization it is con¬ 
clusion of the National Mediation Board that the 
Reclamation Plant laborers at Marshall Texas in the 
service of the Texas and Pacific Railway Company 
shall not participate in the election for the purpose 
of selecting representatives under the Railroad La¬ 
bor Act for the craft or class of powerhouse em¬ 
ployees and railway shop laborers since they are 
not a part of this craft or class. The board there¬ 
fore directs that the votes of these employees shall 
not be opened or counted. The mediator is directed 
to proceed with the counting of all other ballots in his 
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possession and make tabulation and report thereof 

114 to the Mediation Board. 

By order of National Mediation Board Unquote. 

Copy of decision mailed to intervening organiza¬ 
tion. You to advise parties to the dispute of this 
decision. Copies to Good, Harrison, Jewell, Fair¬ 
childs. 

Robert F. Cole, Secretary National Mediation 
Board.” 

By Mr. Hayes: 

Q. Was that telegram shown or read to you? A. After 
all the votes were counted with the exception of the Reclam¬ 
ation Plant, I asked about the Reclamation Plant, about 
the votes coming from the Reclamation Plant, and then 
their telegram was read. Said that the board had passed 
their decision on whether or not the reclamation plant men 
should be counted in there, instead of getting communica¬ 
tion from the carriers as I before stated, that we would be 
governed by what the carriers’ decision was. 

Q. I take it in accordance with that, the reclamation 
plant votes were not counted? A. No, they were not. 

Q. Thereafter a certification was made by the—what 
did you do when that happened, sir? A. After that hap¬ 
pened, I told the Mediator that I would get through a pro¬ 
test as to why these votes were not counted along with 

115 the other laborers of the Texas & Pacific. 

Q. And did you file such a protest? A. Yes. 

• # • • * 

117 Q. Did you have a conversation with Mr. Kier- 
nan as to what was supposed to be done? A. Yes, I 
talked to Mr. Kiernan about it. 

Q. What was that conversation? A. I told Mr. Kier¬ 
nan: It was my understanding that you were to contact 
the carrier and the carrier would pass their decision to us 
and then we would abide by the decision of the car- 
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118 rier. Each of us, myself, Lee Anderson and Stamper 
was the fourth party, entered into the determination 

to abide by the decision of the carrier as to who these men 
belonged to. 

Q. What did Mr. lviernan say in regard to that? A. 
His answer was, “The Board has decided it themselves.” 

Q. Thereafter the certification was had from the Board X 
A. Yes. 

Mr. Hayes: And that of course, is made a part 
of the record. 

By Mr. Hayes: 

Q. Now, will you look at this and tell me as to whether 
or not you received that communication and from whom it 
was received, sir? A. Yes, I remember that communica¬ 
tion. It is a letter from Mr. Prendergast. 

Mr. Hayes: I want to offer this in evidence, if 
the Court please. 

Mr. Pierce: We object to it. 

The Court: Let me see it. 

Mr. Hayes: Yes. 

The Court: Well, I will allow it to be admitted 
in evidence, but have you any authority to show the 

119 Court, or anything in the Act which says that the 
railway company can make decisions of this kind? 

Mr. Hayes: No. What we want to show, and what 
we think is important, as we understand the deci¬ 
sions, -where there has been a class or craft that has 
been recognized, and w r here the historical background 
shows that these people are in a representative ca¬ 
pacity, that the National Mediation Board cannot go 
in and disturb it and divide up that class or craft un¬ 
der its recognized position. 

The Court: I will admit it in evidence, but I am 
just calling your attention to the fact that every now 
and then it looks as though you are trying to claim 
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that the carriers are the ones to decide this question, 
and I say that those are matters that either the Medi¬ 
ator or the Board has to decide, and not the car¬ 
rier, isn’t that right? 

Mr. Hayes: Except, if your Honor please, as I 
have just indicated, I don’t think that the Mediation 
Board, nor the Mediator, can themselves, where there 
has been a recognized class or craft, and the people 
have all been included, can themselves, disrupt that 
situation. 

The Court: I am not saying that. They can con- 
120 sider all the evidence in the case, what the carriers 
say, and what the carriers have done, and what the 
foreman has done, what kind of work the members 
do, and so on, and when the Mediator or the Media¬ 
tion Board have considered all those matters, then 
they make a decision. 

Mr. Hayes: That is the very reason we think that 
these things—and that is the reason I call your 
Honor’s attention to the date, on the 4th of April, 
the Mediation Board gets this communication, on the 
4th of April, they decide it, apparently from no con¬ 
tact with the carrier to see what the historical situ¬ 
ation was, to see how these men are recognized. 

The Court: You are arguing the case again. 

• • • • • 

On CROSS EXAMINATION he testified: 

122 Mr. Pierce: This is Exhibit 1-B. It is agreed that 
this is Mr. Fairchilds’ signature, which is contained 
in Plaintiff’s Exhibit, sub-exhibit 1-B. 

The Court: All right. 

Mr. Pierce: I want to read the last paragraph in 
this letter which says, in answer to a previous tele¬ 
gram from the Board to Mr. Fairchild, in which the 
Board asks, “Please advise who will represent you,” 
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the last paragraph of this letter reads in reply to that 
telegram: 

“We will be represented by General Chairman Ed 
Carter, 1019 Oak Street, Texarkansas, Texas, or L. 
W. Fairchild, general president, 1024 Alice Street, 
Poplar Bluff, Missouri.” 

123 By Mr. Pierce: 

Q. Then, Mr. Carter, you represented your union 
all through the election, didn’t you? A. I did. 

Q. Was this on the orders of your president? A. Yes. 

Q. Now, when you signed this original agreement as to 
the eligibility of voters in this election there was not any 
discussion as to whether or not the reclamation plants em¬ 
ployees should be included, was there? A. We were agreed 
on it, because the reclamation plant employees’ names ap¬ 
peared on the eligibility list. 

Q. You testify then that these reclamation plant em¬ 
ployees were included on the original eligibility list, is that 
right? A. Yes. 

Q. That you agreed to? A. Yes. 

Q. Before the election? A. Yes. 

Mr. Pierce: May I have Plaintiff’s Exhibits 3A 
and B? 

By Mr. Pierce: 

Q. I hand you first Plaintiff’s Exhibit 3, which is mark¬ 
ed “Eligible List Voters the Texas & Pacific Kail- 

124 way Company Case R-735.” That piping is purple, 
is it not? A. Yes. 

Q. Now, I show you Plaintiff’s Exhibit 3-A which is en¬ 
titled, “Seniority Roster—Reclamation Plant Laborers, 
January 1941.” That appears as ordinary carbon typing, 
does it not? A. Yes. 

Q. How do you account for the fact that these two lists 
are in different kinds of print? A. Well, I don’t quite get 
you about that. 
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Q. As I understood it, your testimony was that the 
reclamation Plant Employees were part of the eligibility 
list? A. Yes. 

Q. Now, I show you two papers here, which appear to 
be separate, there is an eligibility list on purple typing, and 
then a separate page, which is a carbon copy, which is in 
ordinary typewriting. 

The Court: You say ordinary typewriting. You 
mean black? 

Mr. Pierce: Black carbon paper. 

By Mr. Pierce: 

Q. How do you account for the fact that if this was part 
of the whole eligible list, how does it happen to be a 
125 different kind of print? A. That probably was 
made up after. 

The Court: That was made up after the first list? 

The Witness: It probably might have been made 
up after, but the original was on the same type of 
carbon, on the same type of paper, and typewriter as 
this one is. 

By Mr. Pierce: 

Q. This exhibit 3 doesn’t contain the names, as it is 
here,—Exhibit 3 does not contain the names of the Keclam- 
ation Plant employees, does it? A. No, not on this list. 

Q. They appear on Exhibit 3-A, don’t they? A. But 
the one I agreed on appeared in the same type of paper 
as this (indicating). 

Q. You testified you think maybe this was prepared 
later? A. I would not say for sure, but it isn’t the type 
that I agreed on. That might have been the one that was 
posted at the reclamation plant, as they usually posted them 
twice a year. I don’t know just where this come from. 

Q. Wasn’t this list of reclamation plant employees fur¬ 
nished by the carrier after this dispute developed? A. I 
don’t know. 
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126 Mr. Hayes: Do I understand his answer to be 
that the one you refer to as 3-A, that same listing 
did appear in the same type of print, the purple 
type, as you referred to? 

Mr. Pierce: That is what I understood. 

The Court: He said that this list of reclamation 
plant employee laborers may have been made later. 

Mr. Pierce: Yes. 

Mr. Hayes: Yes, he did. 

But if your Honor please, he asked him how he 
accounted for it. 

The Witness: Your Honor, will you allow me to 
explain ? 

Mr. Pierce: Go ahead and explain. 

The Witness: I said the one that we agreed on 
appeared on the same type of paper and the same 
typing that that number 3 did, that those three 
pages did. 

By Mr. Pierce: 

Q. And you say that this is the complete eligibility list, 
this 3-A? A. This is the complete one that w r e agreed on, 
with the exception of the Reclamation Plants which are 
not on there. 

Q. The Reclamation Plant employees are not on here 
(indicating), but this is the one you agreed to. A. 

127 That reclamation plant was on the same type of 
paper that this one was, the same type of wTiting. 

This (indicating) was not in the agreement, we didn’t 
agree on that type of paper, and that type of machine. 

Q. Didn’t the Mediator give you two copies, Mr. Car¬ 
ter, of the original eligibility list? A. No. 

Q. He didn’t give them to you? A. No. 

Q. Do you know how many copies there were of the 
eligibility list? That is, prepared? A. No, I don’t. 

Q. Now, when the reclamation plant employees first 
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presented themselves at Marshall to vote, didn’t you tell 
the Mediator that you didn’t want them voted unless their 
names appeared on the eligible list? A. When they first 
appeared? 

Q. When they first presented themselves at Marshall 
to vote, didn’t you tell the Mediator that you did not want 
them to vote unless their names appeared on the eligible 
list? A. I did not. If I had told him that I would not 
have protested. 

Q. Didn’t you and he together check the eligible list 
at Marshall to see whether their names were on 

128 there? A. I did not check his list. I checked my 
list. 

Q. Were their names on your list? A. Certainly. 

Q. They were? A. Yes. I checked the entire list by 
the seniority list. 

Q. You said you had a list? A. Yes. 

Q. Where is it now? A. At home. 

Q. You don’t have it here? A. No. 

Q. Why didn’t you bring it here with you? A. I did 
not know it was necessary. 

The Court: What is the answer? 

Mr. Pierce: He said he didn’t think it was neces¬ 
sary. 

The Witness: I didn’t think it was necessary to 
bring that list, that list I used for checking to see 
whether or not each man voted correctly, at this 
point. 

By Mr. Pierce: 

Q. You didn’t file your protest with the Mediator on 
the day of the voting, did you? You didn’t file any 

129 written protest? A. What do you mean? 

Q. I say, you did not file a written protest with 
the Mediator on March 29,1941, the day of the voting, did 
you? A. Not a written statement. 
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Q. A written statement on March 29? A. No. 

Q. Your first protest was on the next day, on a Sunday, 
is that right, in a telegram to the Board? A. That is right. 
I told the Mediator personally that I was going to file 
a protest. The Mediator who was in charge of the votes. 
Then I filed it on Sunday. 

Q. This telegram you filed, wasn't that made after a 
good many of the reclamation plant employees had ap¬ 
proached you over the weekend? A. The reclamation 
plant? It was the reclamation plant employees that wanted 
to know from me, after the election was held, why they 
didn’t have an opportunity, and I told them they would 
have an opportunity, and I was going to protest to the 
board to see about the voting. 

Q. Did you testify this morning that you filed any 
other protest after the telegram of March 30 with the 

130 Board, or with the Mediator in writing? You filed 
no other protest? A. In writing? 

Q. Yes. I understood your testimony this morning that 
you filed a subsequent protest. Did you file one ? A. Af¬ 
ter the votes were not counted, and were supposed to have 
been counted, then I filed a protest to my President. 

Q. Y'ou filed no other protest with the Board except 
that telegram, is that right? A. That is right. 

Q. This is your signature on Plaintiff’s Exhibit 5, 
subexhibit 5, is it not, to submit the case to the Board? 
This is your signature here, is it not? A. Yes. 

Q. Will you read the last sentence of that, please? 
A. “We further agree to abide by the decision of the Na¬ 
tional Mediation Board, after it has considered the facts 
set forth in our written statements, as to whether or not 
the ballots cast by the reclamation plant laborers shall 
be counted in said election.” 

Q. Did you this morning, testify that you misun- 

131 derstood this and that there was an agreement that it 
was instead to be passed upon by the carrier? A. 
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Let me correct you there. It was to be passed on by the 
carrier? About the decision? 

Q. No, the question of the eligibility of these voters. 
You testified this morning that although you signed this 
agreement submitting the case to the Board’s decision 
you had an understanding that it was to be passed upon 
by the carrier, that the carrier was to determine the ques¬ 
tion. A. Yes. I w*as misled in this agreement. When 
I come back from dinner on that day, April 3, being or¬ 
dered back at 2 o’colck, and being in the place where we 
were, Hotel Marshall, Marshall, Texas, of course, in a 
hotel a man of my race has to—I have to first wait and get 
permission from the manager who is in charge as to 
whether or not I enter this hotel, and it was some 15 or 
20 minutes, about 20 minutes before I got admission into 
this hotel. Then when I got up to Mr. Kieman’s room, 
why he had signed this statement, Mr. Lee Anderson had 
signed, and this man Stamper had signed, it was some ten 
pages, and he told me he wanted to sign this statement, 
and then I could see that the reason—refers to page— 
I was going to read them all before I signed. 

132 Q. You say there was another agreement with 
ten pages? A. On this page here, that was signed. 

Q. This is only one page? A. Well, the same type of 
what this reads, with the exception of this last paragraph 
down here, wasn’t on there, and he told me to sign this 
because— 

Q. Who told you? A. The Mediator, because he want¬ 
ed to get this information into the Board on the 4 o’clock 
airplane, which leaves Marshall about 4 o’clock. 

Q. You signed this of your own free will, didn’t you, 
Exhibit 5, subexhibit 5? A. Yes, without reading it. 

Q. Without reading it? A. Yes. 

Q. Do you ordinarily sign things without reading them 
when you represent somebody? A. When a person does 
not have glasses they can’t see; certainly take the other 
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fellow’s word. That is, when three of them were in there, 
stating it wasn ? t anything to offset the election, it was only 
to notify the Board that we were going to obtain the in¬ 
formation from the Carrier, as to what these men belonged 
to, and so on. 

133 Q. Mr. Carter, you can read. You just read that 
to me. It does not say anything about referring it 

to the carrier, does it? A. I didn’t read this, but I ob¬ 
tained this information from the Mediator in charge, 
witnessed by these other three men, that it was only to 
notify the board as to why we were holding up counting 
of the votes, or something of that nature, but we were going 
to get further information from the carrier as to who these 
men belonged to, and after we obtained this information 
from the carrier then we would proceed and count the 
votes, and then a statement would be made to the Board, 
signed by each of us, about these votes. 

The Court: Just a minute. The court wants to 
get this thing straight. Do you mean to infer or 
suggest that that Exhibit 5, sub-exhibit 5, did not 
have that last sentence in it when you signed it? 

The Witness: If it did, Judge, it wasn’t my 
knowledge. 

The Court: Do you mean to suggest that? 

The Witness: No, it did not have it in there. 

The Court: It did not? 

The Witness: If it was, it wasn’t my knowledge. 

The Court: I don’t want any “if”; I want to 

134 know from you whether you want to claim now in 
this court room, under oath that the last sentence 
was not in that agreement when you signed it? 

The Witness: Judge, I would not say positively. 
I will say that I did not read it. 

The Court: You got a copy of it, didn’t you? 

The Witness: No. 

I got a copy of it, not that date. 
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The Court: When ? 

The Witness: About 10 days after that, coming 
from President Fairchild. 

The Mediator told me these ten copies that X 
signed would be sent to my president— 

The Court: Then when you got the copy of that 
Exhibit 5, subexhibit 5, as you say, 10 days after 
it was signed, you saw that last sentence in there, 
didn’t you? 

The Witness: Yes. 

The Court: Did you write any letter to the ef¬ 
fect that that sentence was not in there when you 
signed it? 

The Witness: To my president, President Fair- 
child. 

The Court: Where is the letter? 

The Witness: He has it in his office. 

The Court: President Fairchild? 

135 Mr. Cobb: He has a protest in there. 

The Court: I am asking him if he ever sent any 
letter to the Mediator or the Board saying that that 
last sentence was not in that agreement when he 
signed it. 

The Witness: No, not to the board. 

The Court: Nor to the Mediator? 

The Witness: No. 

I left the matter up to my president, and, of 
course, he take further steps. 

By Mr. Pierce: 

Q. Now, when were they— 

The Court: Just one more question. 

Mr. Pierce: Certainly. 

The Court: Nobody kept you from reading that 
agreement before you signed it, did they? 

The Witness: Not a bit, but then he was hurrying 
me to sign it, but I did not have any glasses, I left 
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them home, I left home and hurried up, and didn’t 
have any glasses, and I told the Mediator, Your 
Honor, that I would have to take the agreement, 
that is, this, back to Texarkana before I could sign 
on account of my glasses, and he said he wanted to 
get it away on the evening plane. 

The Court: You did not say anything about not 
having glasses in your direct examination to your 

136 counsel, Mr. Hayes. 

The Witness: I didn’t state the whole thing di¬ 
rectly through as it was. I was only answering Mr. 
Hayes’ questions, Judge. 

The Court: That is all. 

By Mr. Pierce: 

Q. If you did not think that you had agreed to have the 
Board pass upon this thing, why did you submit this paper, 
Exhibit 6, to the Board, which sets forth a written state¬ 
ment as to your views"? This is your signature is it not? 
A. That is mine, but that was made before the election 
of the Reclamation Plant men. 

Q. This is made on the day after you signed your 
agreement, is it not? It is dated April 4, 1941, is it not? 

The Court: You can see the date on there? 

The Witness: I see that. 

The Court: What date is it? 

Mr. Hayes: I thought it was April 3. 

The Court: He can see the date. 

Mr. Pierce: It is dated April 3, the same day, 
I should say. 

By Mr. Pierce: 

137 Q. The same day you made your agreement, is it 
not? Your agreement here is dated April 3. A. 

The agreement was made—this was turned in— 

Q. This agreement is dated April 3, is it not? A. That 
is right. 
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Q. This statement which you made to the Board is 
dated on the same day, isn’t it? A. In the morning. 

Q. Plaintiff’s subexhibit 6? A. Before the men re¬ 
ported in the morning, before the men reported I required 
that we make a statement before we go down to vote these 
men in the reclamation plant, and I made this statement 
and I turned it in, and then we went to the Reclamation 
Plant and voted these men. 

Q. But this letter was made pursuant to your agree¬ 
ment, was it not? It was made to the board; you wrote 
a letter to the board pursuant to your agreement, to submit 
it to the board, didn’t you? A. That is right. 

The Court: Does this letter refer to the agree¬ 
ment? 

Mr. Pierce: It does not appear so, your Honor. 
It is dated the same day. 

138 The Court: Does it refer to what is going to be 
done? 

Mr. Pierce: Well, it appears clearly to be a state¬ 
ment of the Federation’s position as to whether 
these reclamation plant employees should vote, and 
the agreement was to the effect that each union 
should submit a statement. The other unions, of 
course, submitted a statement too. 

The Court: This is a statement he submitted 
pursuant to that agreement, is that what it in¬ 
dicates? 

Mr. Pierce: That is right. 

The Court: Is that right, Mr. Carter? 

The Witness: I just don’t get that clear. 

Mr. Cobb: It is a statement he sent in right 
after the agreement was signed pursuant to the 
agreement. 

The Court: I just want to get him to say so. 

The Witness: That is right. 
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The Court: That is a letter you wrote to the 
board just after the agreement was signed, is that 
right? 

The Witness: That is right. 

By Mr. Pierce: 

Q. Now then, on April 5, 1941, didn’t you sign a cer¬ 
tificate to the effect that the election had been conducted 
i fairly in all respects? A. Not fairly. 

Q. Isn’t this your signature on this paper here? 

139 Isn’t that your signature here? A. Yes. 

1 Q. Is that your signature? A. It is. 

Mr. Pierce: I would like to read from this. 

The Court: What Exhibit? 

1 Mr. Pierce: I will offer this. 

Mr. Hayes: We haven’t seen it. 

Mr. Pierce: It should have been in the record. 

Mr. Hayes: No objection. 

The Court: You offer it in evidence as Defend¬ 
ant’s Exhibit 1, being what, a letter? 

Mr. Pierce: Yes. 

This is entitled, “Report of Election Results.” 

And there is a certificate at the end which Mr. 
Carter says he has signed, reading: 

“We, the party observers, present at the counting 
and tabulation of the votes hereby certify that the 
election reported by the Mediator above was fairly 
conducted and the secrecy of the ballot was kept 
inviolate, and that the tabulation of the votes is 
accurate and complete.” 

The Court: What date is that? 

Mr. Pierce: April 5, 1941. 

140 By Mr. Pierce: 

Q. Now, the only other protest after your tele¬ 
gram to the board was the protest made by your president, 
is that right? A. Yes. 
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, Mr. Pierce: Your Honor, that protest appears 

in Plaintiff’s Exhibit 5, sub-exhibit 11. It is dated 
April 21, 1941. 

That is all. 

Mr. Hayes: I take it there has been offered and 
accepted in evidence this protest as coming from the 
president? 

Mr. Pierce: That is already in the record. 

* * • • * 

Q. I think you said, Mr. Carter, in answer to Mr. Pierce, 
that based upon the protest which you made to Mr. Fair- 
child, Mr. Fairchild protested, and therefore you had noth¬ 
ing further to do as far as the protest is concerned? A. 
No, I did not. 

Mr. Hayes: That is all. 

# • • * * 

MB. CHARLIE L. LUSTER, who testified that he has 
been employed at the Reclamation Plant, Texas & Pacific 
Shop, Marshall, Texas, since November, 1936, further tes¬ 
tified on Direct Examination as follows: 

141 Q. Will you explain to his Honor what the nature 
of your work is that you are called on to do ? A. I 

am known in the department as a common laborer. We 
handle scrap iron, load and unload scrap iron, and among 
the scrap iron we pick out some parts that go into the ma¬ 
chine shop, and to the welders to be repaired. We carry 
that in, haul it in, and unload it out cars. That is our job. 
Q. Now, are you under or engaged in any work in the 
storehouse or in the store? A. No. 

142 Q. Who is your superintendent? A. Mr. A. J. 
Dugas, Superintendent of the Reclamation Plant. He is my 
superintendent. 

Q. In what department is that? A. That is the Reclam¬ 
ation Plant of the Texas and Pacific Shop in Mar¬ 
shall. 

Q. And is that under the storehouse? A. No, sir. 
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Q. Is that part of the mechanical department? A. Yes, 
sir. 

Q. And do you have a foreman? A. Yes, sir, I have a 
foreman, known as the scrapyard foreman, Mr. Coy Mackle, 
our assistant superintendent, Mr. C. A. Banks, and our 
superintendent, Mr. H. A. Dugas. 

Q. Those persons you have named, in what department 
is each of them? A. Mr. Dugas is superintendent of the 
reclamation plant, which is the blacksmith shop, and ma¬ 
chine shop, and a car department, building motor cars, and 
so forth. Mr. C. A. Banks is the assistant superintendent 
of this place. And Mr. Coy Mackle is my foreman, is labor 
foreman of the scrap. 

Q. And are they all officers in the mechanical depart¬ 
ment? A. Yes, sir. 

Q. Are there laborers in the stores department? A. 
They have laborer clerks. 

Q. And are they in the same class that you are? A. 
No, sir. 

Q. Do you know what organization they belong to? A. 
They belong to the clerks. 

144 Q. To the clerks? A. That is, the steamship 
clerks. 

Q. That is a separate organization from yours? A. 
Yes, sir. 

Q. Do they get the same pay that you do? A. They 
get more pay per hour than we do. 

Q. And are they known as common laborers just as you 
all are ? A. They are a class higher than we are. 

Q. Now, do any of the men who are engaged as you are, 
as laborers with the reclamation branch, or reclamation 
department, do any of you-all belong to this Brotherhood 
of Railway Clerks? A. No, sir. 

Q. Do these laborers who belong to the stores depart¬ 
ment belong to the Brotherhood of Railway Clerks? A. 
Yes, sir. 
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Q. Now, what organization, if at all, do you all belong 
to, the laborers in the reclamation department? A. The 
organization we belong to is the National Federation. 

Q. And do you know for how long a time the employees 
of the reclamation department have belonged to the Na¬ 
tional Federation? A. Sometime in 1935. 

Q. And from that time forward has the National 

145 Federation represented you laborers in the reclama¬ 
tion department? A. Yes, sir. 

Q. And have you had any question of wages that has 
been taken up and, if so, by whom has it been taken up? A. 
Our General Chairman, Mr. Ed Carter, has taken up all 
our affairs, like vacations, time for vacations, and when we 
are going—our salary, overtime, and all things, general 
affairs. 

Q. Has the Brotherhood of Railway Clerks taken up 
any question of wages, or anything to do with your working 
conditions? A. No, sir, not at all. 

Q. Was there one time when there was some sort of a 
strike vote taken? A. Strike vote? There was back in 
1940, Fall of 1940. 

Q. Was there one taken in 1941? A. There may have 
been but I am not sure. 

Q. In this strike ballot, did you men participate at all? 
A. No, sir. 

Q. When I say “you men,” I now refer to the labor¬ 
ers of the reclamation plant? A. No, sir, we didn’t par¬ 
ticipate in it. 

Q. Were ballots given around to the other employees 
other than yourselves? A. No, sir. 

146 Q. Did you all participate in this strike ballot at 
all? A. Not at all. 

Q. Were any ballots given out to the other persons en¬ 
gaged by the Texas & Pacific Railway Company? A. 
There was other mechanics and the clerks and the clerk 
helpers and the clerk laborers. 
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Q. And were the laborers in the storehouses given bal¬ 
lots under those conditions? A. Yes, sir. 

Q. You say your group wasn’t given any ballots at that 
time? A. That is right. 

Q. Did there come a time when you all were notified 
of an election to be had ? A. Yes, sir. 

Q. As to someone to represent the laborers as a bargain¬ 
ing agent? A. Yes, sir. 

Q. And how were you all notified? A. At our clock, 
where we have a card to punch, we have a bulletin board 
about the size of that blackboard (indicating), and all no¬ 
tices being published are tacked on that board. 

Q. And was there a notice tacked on that board with 
respect to this election that was about to be had? 
147 A. Yes, sir. 

Q. And pursuant to that notice that was tacked 
on there, what did you all do and when? A. We went to 
vote in the Prentiss Building at two o ’clock on the 29th day 
of March. 

Q. And under what arrangement with your employer? 
A. Our committee man went to Mr. A. J. Dugas and told 
him that our organization wanted to belong to that vote 
on which he had a bulletin and he said, ‘‘You boys take off 
at two o’clock and go and vote.” 

Q. And were you paid for that time? A. Yes, sir, we 
were paid. 

Q. And how long had that bulletin been up there? A. 
It had been up there some four or five days. 

Q. Now, when you got to this place at Marshall, what 
happened? A. When we got to this place for voting, why, 
in the line were all laborers, lined up together, and there 
was a man looking on, and says, “You are not allowed to 
vote,” to one of the reclamation plant men, and another 
stepped up, and then a mediator told all reclamation plant 
men to go back to work, they wasn’t allowed to vote in this 
election. 
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Q. What, if anything, did you all do at that time? A. 
Well, we wanted to say something to our chairman, we did 
say something, and he said, “Well, go ahead, go back 

148 to work,” and he would protest this election and try 
to do something for us. 

Q. Did you all subsequently vote ? A. Not that day. 

Q. When was it that you did vote? A. We voted some 
two or three days after that. 

Q. Now, I show you this agreement, purporting to be 
between the Texas & Pacific Railway Company and the shop 
laborers employed thereon, represented by the National 
Federation of Railway Workers, and call your attention 
to this part of that agreement. 

Mr. Kriz: Ask him if he has ever seen it before. 

By Mr. Hayes: 

Q. Have you ever seen this agreement before ? A. Yes, 
sir. 

Q. And do the laborers who are associated with you 
operate under the terms of this agreement? A. Yes, sir. 
Our chairman sends all laborers, every member of this or¬ 
ganization got an agreement like that, and all foremen at 
the reclamation plant. 

Q. You will notice here this says: “These rules shall 
govern the hours of service and working conditions of all 
laborers employed in and around the shop, roundhouses 
and reclamation plant.” The reclamation plant re- 

149 fers to the plant at Marshall, Texas? A. Yes, sir. 

Q. Is that the only reclamation plant where there 
are laborers? A. That is the only reclamation plant the 
T. & P. has. 

Q. Since the time of entering into the agreement be¬ 
tween the National Federation on behalf of these reclama¬ 
tion laborers, together with others, has the National Fed¬ 
eration been retained to represent these men of whom you 
are a part? A. Yes, sir. 

Q. Have the clerks of the Brotherhood of Railway 
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Clerks, either you or any of your group, so far as you know, 
ever made or taken any step to represent you all? A. No. 

Q. Have they ever done anything in a representative 
capacity for you all? A. No, sir. 

Q. Are you now being represented by the Brotherhood 
of Firemen or Oilers? A. No, sir. 

Q. Has anyone ever represented you other than the Na¬ 
tional Federation of Railway Workers? A. No one else. 

Mr. Hayes: That is all. 

Mr. Pierce: No questions. 

150 (Witness excused.) 

Mr. Hayes: If your Honor please, counsel have 
agreed that Mr. Smith and Mr. Burns will testify to 
the same things as testified to by Mr. Luster, as to 
the nature of their work and the other things with 
respect to the association to 'which they belong, and 
that they do not belong to the Brotherhood, and never 
have. 

The Court: Well, counsel for the defendants agree 
that this witness Smith, and the other witness, Burns, 
will both testify substantially to the same effect as 
the witness who has just left the stand, is that cor¬ 
rect? 

Mr. Pierce: That is correct. 

Mr. Kriz: Yes. The testimony would be cumula¬ 
tive. 

Mr. Hayes: And we are offering this witness for 
one additional circumstance. 

Take the stand. Mr. Smith. 

m m * • • 

- MR. SAM SMITH testified that he has been an employee 
of the Reclamation Plant since 1928. He further testified 
as follows: 

151 Q. There was a time, sir, when there was an at¬ 
tempt made to have somebody represent you all. Do 

you know when that was? A. 1935. 
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Q. I show you a list dated May 2,1935, purporting to be 
a list of persons whose names were being offered to get 
51 per cent of representation, and show you the name of 
Sam Smith. Is that your name there? A. Yes, sir. 

Q. And these other names that appear on this sheet, 
will you look at those names, sir, and tell me as to where 
those men were employed at that time? A. Yes. Some 
of them I can make out. 

Q. Where were they employed at that time? A. Re¬ 
clamation plant. 

Q. At the reclamation plant? A. Yes. 

Q. The names of all those that you are able to make 
out, were they working at the reclamation plant? A. Yes, 
sir. 

Mr. Hayes: If your Honor please, you can see the 

152 reason, if you will look at it. 

The Court: It is a photo static copy and some of 
the names are not very legible. 

Mr. Hayes: Yes. 

By Mr. Hayes: 

Q. As far as those you are able to make out are concern¬ 
ed, you say they were working at the reclamation plant? A. 
A. Yes, sir. 

Mr. Hayes: He identified his own name as being 
one of them. 

That is all. 

Mr. Pierce: No questions. 

(Witness excused.) 

Mr. Hayes: That is our case. 

* # * • • 

Defendant’s Witness: 

MR. JAMES P. KIERNAN, who testified that he was 
the Mediator in charge of the election involved in the in¬ 
stant case, further testified as follows: 

153 Q. May I ask, how was this eligilibity list in the 
present case prepared? A. In accordance with the 

agreement reached between the interested parties. 
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Q. And by agreement you refer to the agreement be¬ 
tween the three parties which appears here as subexhibit 
3 in Plaintiff’s Exhibit 5, is that right? A. It is the one 
marked Exhibit 2 on this particular sheet, whichever that 
might be. 

Q. Subexhibit 2 is the original agreement, is that right? 
A. That is right, dated March 22nd. 

154 Q. And what is this next page, Subexhibit 3? A. 
That was the agreement on the list after it was pre¬ 
pared, as being the list which we would use to vote. I might 
make that clear. The first list was the men whom we agreed 
would vote. Using that list I asked the carrier to furnish 
me the names to comply with that general list. The car¬ 
rier then furnished the names, as near as they could, fol¬ 
lowing instructions received regarding the agreement. 
Then we checked that list with the people involved, Mr. 
Carter, Mr. Good, and Mr. Anderson. The parties then 
agreed to the list and the last agreement there was then 
signed by the parties. 

Q. Is this the paper that was furnished you by the car¬ 
rier, marked Exhibit 3, Plaintiff’s Exhibit 3? A. It is. 

Q. And from that did you prepare the actual eligibility 
agreement? A. This is the actual eligibility agreement. 

Q. What are these apparent cases where there are names 
crossed out? A. Those were names that were either added 
or subtracted from the names furnished by the carrier, in 
accordance with the understanding between the parties. 

The Court: This Exhibit 3 consists of three type¬ 
written pages, is that right? 

The Witness: That is right, your Honor. 

155 The Court: Three typewritten pages of names. 

The Witness: Yes, sir. 

By Mr. Pierce: 

Q. Was this the complete agreement, so far as you know, 
the complete list of eligibles? A. This was the complete 
list, so far as I know. That was the list that was furnished 
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to Mr. Carter, to Mr. Anderson, to Mr. Good. They all re¬ 
ceived a copy of these three sheets, sat alongside me and 
checked off the names while they voted, with the exception of 
Mr. Good, who wasn’t present at the election. 

Q. Do the names of the reclamation plant employees 
appear on this? A. No, they do not. 

Q. Had you ever had any discussion with Mr. Carter 
or with anyone else as to whether the reclamation plant 
employees should be included? A. Not until the morning 
—afternoon, rather—we started to vote at Marshall, Texas, 
the 29th day of March, I believe. 

Q. When was this list of reclamation plant employees 
marked 3-A obtained? A. That was obtained after I made 
a request upon the carrier for a complete list of reclamation 
employees? 

156 Q. When was that, sir? A. Sometime after the 
29th of March, possibly the 3d of April,—either the 
2nd or the 3d of April. 

Q. This was the list that was furnished to you by the 
carrier? A. That is right. 

Q. That is, Plaintiff’s Exhibit 3-A? A. Yes. 

Q. This is the list of reclamation plant employees, is it 
(indicating) ? A. That is right. 

Q. On this list again, Exhibit 3, Mr. Kiernan, the name 
Nathan Rogers appears to be stricken out. Would you 
e plain the circumstance about the striking out of Mr. 
Roger’s name, please? A. Mr. Rogers appeared at the 
polls and I had been previously advised that the man was 
not employed as a laborer, and I asked him when he appear¬ 
ed, although his name was on the eligible list, I asked him 
what his duties were, and he said he was a laborer. After 
prying for at least three or three and a half minutes he 
finally told me what his actual duties were. They were go¬ 
ing around picking up time cards from the different racks, 
handling mail, cleaning out the office. In my experience 
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that is not a laborer’s duties. Those people are never voted 
with shop laborers. They are voted with the clerks. 

157 Q. Did Mr. Carter know that his name was strick¬ 
en off? A. Mr. Carter struck his name at the same 

time I did. He sat at my left, in the upper room, on the 29th 
day of March. 

Q. When did you conduct the voting at Marshall, Texas, 
do you recall? A. 29th day of March, in the afternoon, 
started, I believe, somewhere between 1:30 and 2 o’clock. 

Q. Would you explain the circumstances surrounding 
that voting? A. Well, we went into a room a little bit 
longer than this room, and probably a little bit wider, the 
men came in from the rear door. We had makeshift booths 
scattered around the room. The men then formed a line 
and came up to the desk where we were seated, Mr. Carter 
at my left and Mr. Anderson on my right, both of them 
having a duplicate copy of my list, which I had furnished 
them. A man would give me his name. We would locate 
his name on the list. I would tear off a ballot, scratch his 
name from my list,—or, rather, put a dash opposite his 
name, hand the man a ballot, and tell him to mark his bal¬ 
lot and fold it before he left the booth, and deposit it in the 
ballot box. 

Q. Now, some of the reclamation plant employees pres¬ 
ented themselves to vote, did they? A. Yes. One 

158 man—well, the first reclamation man to appear, his 
name was not on the list. Of course, after inquiring, 

why, I found that he was a reclamation man. We had some 
discussion there, for quite a while, Mr. Carter, and Mr. 
Anderson, and it appeared that 1 was going to have to vote 
the men and impound the ballots, so I might proceed with 
the election, not delay it. I might explain, the way we 
impound ballots, we have an envelope marked “Ballot” 
and then a plain envelope that goes inside that, without any 
marking except an “A” on it, so you cannot distinguish 
whose ballot might be in this particular envelope. I pre- 
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pared all those ballots so that I might vote these men and 
impound their ballots. In the meantime Mr. Carter said 
that since these men were not—well— 

Q. What did Mr. Carter say at that time? A. He 
said since the men’s names were not on the agreed list, 
why, he would agree not to vote them. 

Q. Did you and Mr. Carter examine the list at that 
time to see if they were there ? A. Oh, yes. I asked every 
man in the hall at that time,—I asked all the reclamation 
men to take one place to the left, and after we disposed of 
the balance of the men I had each of them step up and give 
me his name, and found that there wasn’t one of them on 
our list. 

Q. Did Mr. Carter at any time raise any further ob¬ 
jection to the failure of the reclamation piant em- 
159 ployees to vote? A. He did not. 

Q. Did he raise any objection about any irregu¬ 
larity as to the voting ? A. The only objection raised was 
the matter of this Rogers and his ballot was not impounded 
because Mr. Carter agreed at that time that he did not 
belong on the list and his name was scratched. 

Q. Did Mr. Carter say that he was going to set fortn 
a protest as to the reclamation plant employees? A. No, 
he did not. 

Q. When did you first learn Mr. Carter had filed a 
protest with the Board? A. I received a telegram or a 
telephone call from Robert Cole, the Secretary of the 
Board, on Monday, the 31st of March. 

Q. As a result of that telephone call, what did you do ? 
A. Well, I went back to Marshall, Texas, went out to the 
shop, walked around the reclamation plant, observed what 
these men were doing, I inquired of their superiors, the 
foremen. 

Q. What date was this, did you say? A. I am not sure. 
It was probably the 2nd of April. 

Q. The voting had been on the 29th? A. We had com- 
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160 pleted our voting up at Shreveport, Louisiana, 
and Texarkana and went back there after that, and 

it was sometime between the 29th and the day we finished. 
Possibly about the 2nd of April. Upon request of the Board 
I went back to Marshall, Texas, and went over the ground, 
talked to all the supervisors, and the information I re¬ 
ceived— j 

Mr. Hayes: Just a minute. I object to the in¬ 
formation he received from the supervisor. 

The Court: Strike out that part of the answer. 

The Witness: I wasn’t going to tell what any 
supervisor told me, your Honor. 

Mr. Hayes: He said “information I received.” 

By Mr. Pierce: 

Q. Of your own knowledge do you know what these 
mens’ ordinary duties were? A. Their duties as I ob¬ 
served them walking around the plant was the sorting out 
of scrap that was hauled into the reclamation plant, some 
parts would be useful in their present condition, they would 
be put in one pile, and stuff that needed some repairs would 
be put in another pile, and scrap would be put in'another 
pile, and of course, they were unloading cars of scrap 
coming in, I don’t recall anything being loaded, but they 
were unloading cars. 

Q. So far as you know, of your own knowledge, by 
whom were they supervised in their work? A. Well, 

161 of course, from my own knowledge, I wouldn’t know, 
except the information I received. 

Mr. Hayes: I object. 

The Witness: There is no way I could tell, your 
Honor, to my knowledge. 

The Court: Objection sustained. 

By Mr. Pierce: 

Q. Did you notice whether or not these men did any 
work on actual equipment? That is, cars? A. No, there 
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was no repairing of cars in this plant simply the handling 
of reclaimed material coming in, some of it would go to the 
storehouse and some would go to the scrap pile. 

Q. What kind of work do the ordinary shop railway 
workers do down there in the Texas & Pacific, as far as you 
know? A. Well, they do the same work there as any 
other railroad, they clean up around the shop. Of course, 
your boiler watcher helpers, and so on, are classed with 
a laborer. There are many different jobs done by a shop 
laborer. 

Q. Did the representatives of these three unions in¬ 
volved on or before April 3d enter into any agreement, 
that you know of, as to the voting of these reclamation 
plant employees? A. Yes. Mr. Anderson and Mr. Carter 
agreed that we would impound the ballots. 

Q. That agreement was in writing, was it not? 
162 A. That is right. 

Q. And is this a copy of the agreement? This 
is Plaintiff’s Subexhibit 5 of Exhibit 5. A. That is right. 

Q. This last sentence on there: “We further agree to 
abide by the decision of the Mediation Board, after it has 
considered the facts set forth in our written statements, 
as to whether or not the ballots cast by the reclamation 
plant laborers shall be counted in said election.” Was 
that sentence in there at that time? A. It was. 

Q. And Mr. Carter signed it, did he? A. He did. 

Q. Did you use any force upon him to get him to sign 
it? A. No, sir. 

Q. Did 3 r ou furnish Mr. Carter and any other represen¬ 
tatives of the other unions with copies of this agreement 
at the time? A. I furnished the ones present. I don’t 
think Mr. Good—as a matter of fact, Mr. Good didn’t sign 
it. I furnished Mr. Carter and Mr. Anderson with a copy 
of that agreement. 

The Court: Just after it was executed? 

The Witness: That is right. 


163 



78 


The Court: Mr. Carter read that before he sign¬ 
ed it? 

The Witness: So far as I know, he did. At least, 
he had an opportunity to read it. It was handed 
to him. 

The Court: He didn’t complain that he couldn’t 
read it because he didn’t have his glasses ? 

The Witness: Not that I recall, your Honor. If 
he had I would have read it to him. 

The Court: If he had you would have read it to 
him? 

The Witness: That is right. 

Mr. Pierce: That is all. 

Mr. Kriz: Mr. Kiernan, may I ask you a ques¬ 
tion? 

By Mr. Kriz: 

Q. You are a lawyer, are you not? A. Pardon? 

Q. You are a lawyer, are you not? A. By profession, 
yes. 

Q. And how long have you been a member of the legal 
profession? A. Since 1928. 

Mr. Kriz: That is all. 

Mr. Pierce: That is all. 

CROSS EXAMINATION by Mr. Hayes: 

Q. Mr. Kiernan, prior to the time of your be- 
164 coming a member of the Mediation Board were you 
yourself connected with any labor unions? A. 

Never. 

Q. You have never been so connected? A. No. 

Q. In answer to Mr. Pierce’s question with regard to 
Exhibits 3 and 3-A, sir, addressing myself to Exhibit 3, did 
I understand you to say that this was furnished to you by 
the carrier? A. That is right. 

Q. Sir? A. As far as I recall, yes. 

Q. Now— A. In its present form? 
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Q. Yes. A. Oh, no, sir. 

Q. That was the question you answered to Mr. Pierce, 
you answered by saying this was furnished you by the car¬ 
rier. A. I didn’t intend to say that. I said, I believe, that 
these additions and subtractions were made in the presence 
of these two people. 

Q. You were asked about this particular exhibit, and His 
Honor referred to the other one having three pages, and 
my recollection is that your testimony at that time was 
that this exhibit in this form was furnished you by 

165 the carrier. A. As I recall it, that is right. 

Q. Now, is that a fact? A. I think so. 

Q. Isn’t it a fact, sir, that you were furnished certain 
seniority lists and that you yourself compiled this list? A. 
No, I didn’t compile this. I would have no way of com¬ 
piling this. 

Q. You say you would have no way to? A. No, sir. 
Mr. Hayes: Mr. Pierce, you have the original of 
those? 

The Witness: Just a minute, please. You asked 
two questions. I want to answer them both. The 
carrier did furnish me the seniority roster, that is 
right. 

By Mr. Hayes: 

Q. Now, from that seniority roster did you make up the 
eligible list? A. I made up the eligible list in conjunction 
with these men, yes, sir. 

Q. Well, is this the list that you made up (indicating) ? 
A. This is the final list that we made up, the one we used 
in voting. These are my check marks. 

Q. When you said just now that this was furnished you 
by the carrier,—you want to now change that and say that 
this was made up by you from something furnished 

166 you by the carrier? A. That is right, the names 
taken from the carrier, but these additions and sub- 
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tractions down here were made up by me in conjunction 
with these men. 

i 

Q. And the list itself, in its physical form, was made 
up by you? A. I don’t recall whether this—I wouldn’t 
have any way of making that list myself, I would have no 
machine to make it. 

Q. Do you know, sir, who did make it? A. As I recall, 
I got it from the carrier, upon my request. 

Q. And your suggestion now is that you got not only 
the seniority list from the carrier but that you got this 
compiled list from the carrier? A. I think that is right, 
yes. 

Q. I show you this Texas & Pacific Railway Company 
seniority list, mechanical department, effective January 
1, 1941. Did that one, and these that follow, from the 
various jurisdictions, did they come in that sort of a form? 
A. That is right. 

Q. And to whom did they come? A. They were given 
to me. 

Q. And did you then turn them over for the compila¬ 
tion of these lists? A. These seniority rosters had 
167 nothing to do with this list, no. The seniority rosters 
were used by me, to check the authorization. 

Q. In what way was the eligibility list compiled? A. 
Compiled in accordance with the agreement signed by Mr. 
Carter and Mr. Anderson and Mr. Good. 

Q. Wasn’t that to be compiled from a list furnished 
you by the carrier? A. Yes. 

Q. And are these the lists the carriers furnished? A. 
No. I had that list long before we ever had this agree¬ 
ment. 

Q. When did you get the list furnished you by the car¬ 
rier, the list from which you made your eligibility list? 
A. Well, it is probably dated. I can’t recall that. I had 
the seniority roster sometime prior to March 6, from the 
carrier. 
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Q. And did that come from these various jurisdictions? 
A. I got them from, I think, vice president James,—I 
am not positive,—the vice president of the company fur¬ 
nished me with the lists. Where he got them from I don’t 
know. 

Q. Is this the list that he furnished? A. No, that is 
not a seniority roster. 

Q. I am asking you, sir, with respect to the list that 
you used to make up your eligibility list. This pur- 

168 ports to be a compiled list? A. Yes. 

Q. What I am asking is this, where did the in¬ 
dividual lists come from from which this compilation was 
made ? That is my first question ? A. It would have to come 
from the company. 

Q. And were they turned over to you? A. Yes. 

Q. And then who did the compiling of these names? A. 
These names in ditto, is that what you are speaking of? 

Q. I mean this list. A. This particular—I don’t re¬ 
call just where this particular sheet may have come from. 
I don’t recall where that may have come from. 

Q. So you are not certain then as to your answer origi¬ 
nally made that this came from the carrier in this form ? A. 
No, I am not certain that came from the carrier. I know 
that I had no machine for making it up in that form. 

Q. And you have no recollection of getting someone 
to put it in this form, have you? A. No, I haven’t. 

Q. Will you say that you did not do that, sir, yourself, 
get someone to make up this compiled list for you? A. 
No, I wouldn’t, because I can’t recall how that was made 
up. 

169 Q. Now, the notations that are made on here, 
these red markings, were they made by you? A. 

Yes, sir. That is the check mark. When the man was 
handed a ballot a red check mark was placed opposite his 
name. Mr. Carter has one identically like that in his file, 
or should have it. 



Q. With respect to the name of Rogers that is there 
stricken out, when was that done? A. That was stricken 
out, I think, on the 29th day of May, when that man pre¬ 
sented himself to vote. 

Q. Was that because of a letter which you had received 
from the Brotherhood of Railway and Steamship Clerks? 
A. No. 

Q. You had received such a letter, hadn’t you? A. Yes, 
sir. 

Q. And that letter referred to this man Rogers? A. 
That is right. 

Q. And said to you that he was not eligible to vote, is 
that right? A. I don’t know whether it said that in that 
language. It called my attention to the fact that he be¬ 
longed to the clerks’ organization and not to the labor¬ 
ers’. 

Q. And on the strength of that you struck his name? 
A. No, I struck his name after at least five minutes of 
questioning him as to his duties. 

170 Q. Didn’t you have an understanding that there 
would be no change in the eligible list, sir, except 
under conditions agreed upon? A. Absolutely. 

Q. And what were those conditions agreed upon as the 
conditions under which a man’s name on the eligibility list 
would be changed? A. If you let me have the agreement 
I will read it for you. 

Q. All right, sir. This one, isn’t it? A. Yes. “It is 
agreed that changes in the eligible list of voters as re¬ 
ferred to herein will be made only to correct error as pro¬ 
vided in the rules governing the election.” 

Q. Was there a rule governing this election which justi¬ 
fied you in striking that name? A. Yes, sir. 

Q. What was that rule? A. That was class or craft 
of railway shop laborers. 

Q. And who has the right to determine, as to the per- 
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sonnel, as to who was to vote? A. Subject to protest. 
The Mediator does that. 

Q. When you say 4 ‘subject to protest ”, you mean by 
that, I take it, that you would have the right to take the 
vote and then let that be protested? A. That is right, 
if there had been a protest at that time I would 
171 have voted the man, as I explained before, placed his 
ballot in an envelope, and Mr. Carter could have pro¬ 
tested it, but he didn’t desire to do so, he agreed to scratch 
his name from the list. 

Q. Mr. Carter would be the one to determine that for 
vou, sir? A. I would determine whether the man would 
vote or not but if Mr. Carter had objected and insisted 
that the man vote, even though this man’s name was 
scratched by me, then I would have given the man a bal¬ 
lot, impounded his ballot, and Carter could have filed his 
protest with the Board, and the Board would rule whether 
we would count that ballot or not. Mr. Carter decided 
he didn’t want to file a protest. He was satisfied, after 
questioning, that the man had no right to have his name 
on the list. 

Q. Didn’t Mr. Carter actually protest the fact that this 
man was not allowed to vote? A. After the question¬ 
ing? 

Q. Before. A. At first Mr. Carter wanted him to vote, 
because his name was on the list, but after the questioning, 
after we found out what kind of work the man did, Mr. Car¬ 
ter no longer protested. 

Q. Did Mr. Carter indicate to you that he knew the 
man’s work prior to the time of the inquiry? A. 
172 No. I didn’t ask Mr. Carter any questions at all. 

Q. You questioned the man in the presence of Mr. 
Carter and you say it was at Mr. Carter’s suggestion that 
the man was not voted? A. My suggestion and his con¬ 
currence. 
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Q. He concurred in that? A. Yes. 

Q. With regard to these men in the reclamation divi¬ 
sion, I understand your testimony to be, sir, that these 
men’s names were not on the eligible list? A. That is 
right. 

Q. This communication which you received—this is a 
copy of it, is it not, Mr. Kiernan? A. Well, so far as I 
know. It has been over two years ago. I presume that is 
correct. 

Q. The second paragraph says: “I understand that 
store helpers and laborers employed in and around the 
storehouse and laborers and brown hoist operators em¬ 
ployed in the scrap yard of the reclamation plant of the 
Texas & Pacific Railway Company have been certified as 
eligible to vote in this election.” Do you know, sir, as to 
where that information came from? A. I do not. 

Q. You say that that information however, is not 
173 correct? A. That is not correct. 

Q. Didn’t you, on the strength of this communi¬ 
cation refuse to allow these men of the reclamation plant 
to vote? A. On the strength of that letter? 

Q. Yes, sir. A. No. 

Q. You didn’t allow the reclamation plant men to vote? 
A. I did not. 

Q. And your reason for that was what? A. Because 
they were not part of the class or craft, as I understand 
class or craft. 

Q. And it was based upon your determination that they 
didn’t belong that you didn’t allow them to vote? A. Well, 
are you speaking now about my determination as to count¬ 
ing the ballots or not allowing them to vote in the first in¬ 
stance ? 

Q. Not allowing them to vote in the first instance. A. 
Yes, sir, that was my determination, that they were not en¬ 
titled to vote. 
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Q. Now, after that time you received instructions to 
take the ballot of these men, is that correct? A. That 
is right. 

Q. And you say that the understanding was that those 
votes were to be impounded and sent to the Mediation 
Board and counted after decision by the Mediation 

174 Board? A. No, no. 

Q. Or awaiting instructions of the Mediation 
Board? A. I think I can clear this up a little bit. After 
I finished my regular voting schedule I received instruc¬ 
tions to return to Marshall, Texas, and make a further in¬ 
vestigation about the duties of these men involved in this, 
vote the men and impound the ballots and the Board would 
instruct me what to do with the ballots when it come time 
to count the other ballots. 

Q. Had you gotten that instruction, of taking these 
votes and impounding them, before the time that you ob¬ 
tained this agreement with Mr. Carter’s signature on it 
that you have identified? A. Well, Mr. Carter’s name is on 
several agreements. 

Q. Well, the one you have identified as taking the posi¬ 
tion that they would have the right to impound these votes, 
this one dated the 3d of April. Had you already gotten 
word from the Board advising you to take this vote then? 
A. I think they were already voted and impounded at 
that time. 

Q. So at the time he agreed to this it had already been 
done? A. Nothing had been done except the men were 
voted and the ballots impounded. 

Q. That had been done, the men had voted and 

175 the ballots were impounded at the time when this 
agreement was drawn up and Mr. Carter’s signature 

was obtained on it? A. I think so. This was on the—I 
think that is the 3d of April. 

Q. That is right. A. I think that the ballots were all 
impounded before this agreement was entered into. 
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Q. Did you then prepare this agreement, sir? A. I 
did. 

Q. So that the phraseology and all that is in it is your 
own? A. Yes. 

Q. It was after the vote had been taken and impounded 
that you then drafted this and Mr. Carter signed it? A. 
That is right. 

Q. Now, on this communication, Mr. Kiernan, your name 
appears as witness to the signature of Mr. Lee Anderson? 
A. That is right. 

Q. That communication was sent by Mr. Anderson on 
the 3d,—that same 3d day of April, 1941? A. I don’t 
know. 

Q. It is dated on that same date? A. I don’t know 
when he sent it. 

Q. No. I take it it was prepared by him and signed by 
him and witnessed by you as indicated, is that cor- 
176 rect? A. That is right. 

Q. Was there any significance in your witnessing 
this particular communication that went back to the Media¬ 
tion Board? A. Nothing furthermore than he asked me to 
witness his signature. I don’t know why. 

Q. Did the other men at that time,—when I say the 
other men I mean now Mr. Stamper and Mr. Carter,— 
they also sent in statements, didn’t they sir? A. They 
were requested to, yes. 

Q. Deliver them to you? A. That is right. 

Q. You didn’t witness any other signature? A. I don’t 
recall witnessing any of them at this time. That is my 
signature there, however. I witnessed that one. 

Q. The witnessing here by you did not indicate that 
you had checked as to the correctness or authenticity of 
any of these statements that were made by Mr. Anderson? 
A. No. I simply put my name on there because I saw him 
sign his name to it. 
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Q. As a matter of fact, you didn’t make any examina¬ 
tion? A. Of what is in the paper? 

Q. Yes. A. No, sir. 

177 Q. Nor did you make any investigation as to the 
truth or the authenticity of any of the statements 

therein made? A. No, I cared nothing about his state¬ 
ments. 

Q. And the answer is that you did not make any inves¬ 
tigation of it yourself ? A. Oh, no, that is a different thing. 
I did make an investigation. I went back on the ground, 
went over the ground. You are talking about what is in this 
paper. I don’t know what is in there. I don’t care what 
is in there. I simply put my name on it as being a witness 
to his signature. What is in there I don’t know. 

Q. Then you couldn’t answer whether or not you inves¬ 
tigated the truth or authenticity of what is in here? A. I 
don’t know what is in here. 

Q. Then you don’t know whether or not you made an 
investigation with respect to the things therein contained? 
A. No. 

The Court: You better get that right now. He 
says that he investigated certain matters. As to 
the other things, he doesn’t know, but maybe his 
investigation did cover anything and everything. 

Mr. Hayes: Your Honor, I have offered it to him. 
I simply call your Honor’s attention to the fact that 
he answered me without examining it and made the 
statement that he did not make an examination, with¬ 
out knowing what the contents are. If he would 

178 look at it he could tell. 

The Witness: I was asked to witness a signature 
on this paper at that time. What is in this paper I 
don’t know. I am simply putting my name on this 
paper that I was present and saw Mr. Anderson sign 
it. W’Tiat he says in there may be a lie, as far as I 
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am concerned. I don’t know anything about that 
part. If you are asking me if I made an investiga¬ 
tion to know whether these are facts in there, I 
made no investigation to determine the facts in that 
paper. I don’t know what is in that paper. 

By Mr. Hayes: 

Q. Well, do you desire to look at it? A. I am not 
interested. 

The Court: The witness has said that he made 
an investigation into facts and circumstances but he 
didn’t take this letter as a guide in his investigation, 
and it may be that his investigation covered things 
mentioned in that letter, and maybe not. That is his 
testimony. 

Mr. Hayes: I am simply trying to find out from 
the witness as to whether he did make any investi¬ 
gation of the things that are here outlined in this 
letter. 

The Court: He has answered but you may ask 
him again if you wish. 

The Witness (Referring to paper above-men¬ 
tioned) : Yes, everything in there except the last 
179 one, No. 7, generally speaking. 

By Mr. Hayes: 

Q. You did make an examination of these other things? 
A. Yes. 

Q. Did you find them to be correct, sir? A. Substan¬ 
tially, yes. 

Q. You found it to be correct that the laborers, indi¬ 
cating these reclamation employees, were in the stores 
department? A. Yes. 

Q. And you found no officer in the mechanical depart¬ 
ment, or any foreman in that department, that had any jur¬ 
isdiction over these men? A. That is right. 

Q. And you found that the laborers in the store de- 
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partment had never been voted with the shop and round¬ 
house laborers? A. That is a broad statement and I 
wouldn’t say “never”. I haven’t lived that long. I 
don’t know. Generally speaking, they are not. 

Q. You understand that I used the word “never” sim¬ 
ply because I found the word “never” here. A. That is 
right. 

Q. You found it to be a fact that the reclamation plant 
laborers were a different class from the laborers 

180 represented by these people? A. That is right. 

• • # • * 

Admission of certain correspondence for the plain¬ 
tiffs. 

181 Mr. Hayes: We have this additional matter, 
which has been agreed upon, certain copies of com¬ 
munications, and the telegrams, taken from the files 
of the Mediation Board. 

Mr. Pierce: Why don’t you read them into the 
record? 

The Court: Is there just one? 

Mr. Hayes: There are three, your Honor, but 
they are very short. 

Mr. Pierce: We don’t have extra copies of them 
and it might disrupt the record. 

The Court: Very well, read them into the rec¬ 
ord. 

Mr. Hayes: The first one, if your Honor please, 
is dated 10:40 a. m., April 2, 1941, addressed to Mr. 
James P. Kiernan, Marshall Hotel, Marshall, Texas: 

“This your authority to postpone counting of bal¬ 
lots in case R-735 and proceed to Marshall, Texas, to 
further investigate status of reclamation plant em¬ 
ployees. Am advising interested parties to have 
representatives present at Marshall. 


ROBERT F. COLE, 
Secretary .” 



90 


The Court: It is agreed that he is Secretary of 
1S2 the Mediation Board? 

Mr. Pierce: That is correct. 

Mr. Hayes: Another one, dated on the same date, 
addressed to Mr. J. J. Prendergast, mechanical 
superintendent, Texas & Pacific Railway Company, 
Dallas, Texas: 

“Retel reclamation plant laborers. Mediator 
Kiernan director to be in Marshall, Texas, Thursday, 
April 3, to further investigate status of reclamation 
plant employees. Will appreciate your advising 
your officials there to cooperate with him. 

ROBERT F. COLE, 
Secretary.” 

And this telegram to Mr. Cole from Mr. J. J. 
Prendergast: 

“MAJOR PORTION LABORERS WORK RE¬ 
CLAMATION PLANT CONSISTS OF HANDL¬ 
ING OF SCRAP INCLUDING LOADING, UN¬ 
LOADING, CLASSIFYING ALSO CLEANING OF 
PLANT AND PREMISES MOVEMENT OF MA¬ 
TERIAL AND PARTS TO BE RECLAIMED 
MENTIONED RULE 1 CONTRACT NATIONAL 
FEDERATION OF RAILWAY WORKERS. LA¬ 
BORERS ASSIGNED STOREROOM HANDLE 
MATERIAL STOREROOM, CASTING PLAT¬ 
FORM, LOADING UNLOADING, CLEANING 
: • STOREHOUSE PREMISES, ETC. COMING UN¬ 
DER CLERKS SCHEDULE MENTIONED UN¬ 
DER RULE 1. CARRIER HAS CONSIDERED 
RECLAMATION PLANT LABORERS UNDER 
CONTRACT NATIONAL FEDERATION RAIL¬ 
WAY WORKERS, LABORERS STOREROOM 
COVERED BY CLERKS AGREEMENT. WE 
FURNISHED MEDIATOR ONLY WITH LABOR- 
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ERS MECHANICAL DEPARTMENT, DID NOT 
BULLETIN DESIGNATED VOTING LOCATION 
IN RECLAMATION PLANT. MECHANICAL 
183 DEPARTMENT DOES NOT HAVE SUPERVI¬ 
SION OVER RECLAMATION PLANT LABOR¬ 
ERS. 

J. J. PRENDERGAST.” 

Mr. Kriz: I have no objection to its going in al¬ 
though I still do not see its materiality, except to 
back up something that their man has said. 

The Court: Because it is admitted, that doesn’t 
mean that you believe it, or whether it is material, 
or has any weight. So the three communications 

will be received in evidence. 

• • • • • 


354 Findings of Fact and Conclusions of Law. 

The above-entitled case, having been heard by the under¬ 
signed Associate Justice of the District Court of the United 
States for the District of Columbia, sitting in a civil action 
without a jury, upon the pleadings and exhibits thereto, the 
record before the National Mediation Board, and upon evi¬ 
dence de novo (admitted subject to the Board’s motion to 
strike), and after argument of counsel, the Court makes the 
following findings of fact and conclusions of law pursuant 
to Rule 52: 

FINDINGS OF FACT. 

1. This is a suit in equity, instituted March 27, 1942, to 
set aside a certification of the National Mediation Board, 
dated April 17,1941, under the Railway Labor Act. 

2. Plaintiffs are the National Federation of Railway 
Workers, a labor union (hereinafter referred to as the Fed- 
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eration) and certain individual employees of the Texas and 
Pacific Railroad. 0 

3. The National Mediation Board was named as de¬ 
fendant and two labor unions were permitted to intervene as 
defendants: The International Brotherhood of Firemen, 

Oilers, Helpers, Round House, and Railway Shop Labor¬ 
ers, functioning through the Railway Employees 

355 Department, A. F. of L. (hereinafter referred to as 
the Firemen) and the Brotherhood of Railway and 
Steamship Clerks (hereinafter referred to as the Clerks). 

4. In its certification the Board, after an election con¬ 
ducted by its mediator, certified the Firemen as the duly 
designated representative of the craft or class of railway 
shop laborers and power house employees on the Texas 
and Pacific Railroad. The certified result of the election 
w^as: 148 for the Firemen, 138 for the Federation, 6 for a 

union known as the Power House Employees in the Me- < 

chanical Department (hereinafter referred to as the Power 
House Employees), 9 void ballots, and 328 eligible to vote. 

5. The Federation contends that the Board and its 
mediator erred in not counting the ballots of 32 laborers 
in the reclamation plant of the railroad at Marshall, Texas, 
and also the ballot of one Nathan Rodgers, not a reclama¬ 
tion plant employee. 

6. The names of these 32 reclamation plant laborers were 

not upon the eligibility list in the craft of railway shop 
laborers and power house employees, to which the repre¬ 
sentatives of the three contending unions, the Federation, 
the Firemen, and the Power House Employees, agreed in 
writing on March 22,1941 in advance of the election. The 
name of Nathan Rodgers was, however, on this list. This 
written agreement was signed by Ed Carter on behalf of the * 

Federation. 

7. The Board’s mediator refused to permit the reclama¬ 
tion plant employees to vote when they presented them- 
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selves at the polls at Marshall, Texas on March 29,1941. The 
mediator’s refusal to do so was based on the fact that he 
found, after questioning the men, that their names were not 
on the agreed eligibility list. His refusal was not based 
upon the fact that he had on or about this time received a 
communication, dated March 28, 1941, from the 
356 Clerks, claiming that these men were not entitled to 
vote because they were part of a different craft repre¬ 
sented by the Clerks and not part of the craft of railway 
shop laborers and power house employees. Ed Carter, the 
representative of the Federation, was present at Marshall 
and told the mediator that since the names of the reclama¬ 
tion plant employees were not on the eligible list, he would 
agree not to vote them. Carter raised no objection at that 
time as to the failure to vote these men. 

8. The mediator at Marshall, Texas on this same day 
struck the name of Nathan Rodgers off of the eligibility list 
and refused to let him vote. The mediator did so because, 
after questioning Rodgers for some time, he did not believe 
that the latter’s duties were laborers’ duties in the craft of 
railway shop laborers and power house employees. The 
mediator acted, pursuant to the provision in the written 
agreement as to the eligibility list which permitted changes 
to be made in the list to correct error as provided in the 
rules governing the election. The pertinent election rule 
with which the mediator thereby sought to comply was that 
the election should be only among laborers in the craft of 
railway shop laborers and power house employees. Carter, 
the Federation representative, while originally protesting 
as to the failure to vote Rodgers, no longer protested after 
the mediator had questioned Rodgers. Carter then agreed 
that Rodgers’ name did not belong on the list, and struck 
the latter’s name off of his own copy of the eligibility list at 
the same time as the mediator did so. 
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9. Carter on the next day, March 30, 1941, sent a tele¬ 
graphic protest to the Board, because of the failure to vote 
the reclamation plant employees. But no mention was made 
in that protest or any other protest ever filed with the Board 
concerning the failure of the mediator to permit Rodgers to 
vote. 

10. As a result of this protest the mediator was directed 
by the Board to return to Marshall, investigate the 

357 status of the reclamation plant employees, vote them, 
impound their ballots, and submit the matter to the 
Board. 

11. The mediator followed these instructions, securing a 
list of the reclamation plant employees from the carrier. 
On April 3,1941, the mediator secured a written agreement 
signed by the representatives of the Firemen, the Clerks, 
and the Federation, to the effect that the ballots of the 
reclamation employees should be impounded and that each 
of the union representatives would furnish the Board with 
a statement setting forth his reasons for wanting to or not 
wanting to count these impounded ballots with the others. 
At the time of signature this agreement contained the fol¬ 
lowing last sentence: 

We further agree to abide by the decision of the 
Mediation Board, after it has considered the facts set 
forth in our written statements, as to whether or not the 
ballots cast by the reclamation plant laborers shall be 
counted in said election. 

Carter signed this agreement on behalf of the Federation 
of his own free will, after having been given a chance to read 
it. He did not complain to the mediator that he couldn’t 
read it because he did not have his glasses. 

12. Pursuant to this agreement Carter furnished to the 
Board, under date of April 3, 1941, and on behalf of the 
Federation, a written statement setting forth the union’s 
reasons for wanting the reclamation plant employees voted. 
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This statement also said that the Federation “did not have 
any protests in the election under National Mediation Board 
Case No. R-735 except as noted above regarding the 
Reclamation Plant Laborers.” The Firemen and the Clerks 
also filed separate written statements dated April 3, both 
contending that these workers were not part of the craft of 
railway shop laborers. The mediator wanted to get this in¬ 
formation for Board on a plant which left Marshall 
358 about four o’clock in the afternoon. 

13. On April 4, 1941, at 5:10 P. M., the Board 
wired the mediator and the parties as follows: 

Reference R-735, Board decided as follows quote based 
upon investigation and briefs of the parties and the 
intervening organization it is conclusion of the National 
Mediation Board that the Reclamation Plant Laborers 
at Marshall, Texas, in the service of the Texas and 
Pacific By. Co. shall not participate in the election for 
the purpose of selecting representative under the Rail¬ 
way Labor Act for the craft or class of power house 
employees and railway shop laborers since they are 
not a part of this craft or class. The Board therefore 
directs that the votes of these employees shall not be 
opened or counted. The mediator is directed to proceed 
with the counting of all other ballots in his possession 
and make tabulation and report thereof to the Media¬ 
tion Board. 

14. On April 5,1941, the mediator prepared a report of 
the election results, not counting the ballots of the reclama¬ 
tion plant employees, and designating the Firemen as the 
winner. As part of this report there was a certificate sign¬ 
ed by Carter to the effect that the election was fairly con¬ 
ducted and that the tabulation of the votes was accurate and 
complete. 

15. As aforementioned, the Board on April 17, 1941 is¬ 
sued its official certification. On April 21 the Federation, 
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through its general president, L. W. Fairchild, filed a writ¬ 
ten protest with the Board against this certification. On 
June 2, 1941 the Board dismissed the protest after review¬ 
ing the whole case. 

16. No evidence was introduced by the Federation either 
before the Board or this Court that colored employees are 
excluded from full membership rights in either the Firemen 
or the Clerks. 

CONCLUSIONS OF LAW. 

1. Carter had authority, as agent of the Federation in 
connection with the election, to sign on its behalf the written 
agreement of April 3,1941 submitting the question of eligi¬ 
bility of the reclamation plant employees to the 
359 Board and agreeing to abide by its decision. 

2. The aforesaid agreement of April 3, 1941 
constituted a bona fide arbitration agreement with respect 
to the question of the eligibility of the reclamation plant 
employees. 

3. The Board having issued in good faith its decision 
as arbiter that the reclamation plant employees were ineligi¬ 
ble to vote because not part of the craft or class of railway 
shop laborers and power house employees, and arbitration 
and award resulted. 

4. Although the Board is a government agency, its award 
and decision, issued in accordance with this arbitration 
agreement, are conclusive upon the parties and this Court. 

5. Even if the Court were free to review the Board’s 
decision, the Board’s decision as to the scope of a craft or 
class is one as to a question of fact, and is binding upon the 
Court if there is any substantial evidence and a rational 
basis in the record before the Board to support it. 

6. There was in the record before the Board, including 
the respective statements furnished by the three unions on 
April 3, 1941, substantial evidence and a rational basis for 
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the Board’s decision that the reclamation plant employees 
were not part of the craft or class of railway shop laborers 
and power house employees on the Texas and Pacific Rail¬ 
road. This decision is therefore binding upon this Court. 

7. The fact that the reclamation plant employees were 
within the scope of certain collective bargaining agreements 
theretofore entered into between the Federation and the 
carrier is not conclusive proof that such employees were 
within the craft or class of railway shop laborers and 
power house employees. 

8. The evidence de novo offered by plaintiff and received 
at the trial, subject to a motion to strike by the Board, 

360 is now held inadmissible, and is accordingly stricken, 
in so far as it relates to the issue of whether the 
reclamation plant employees were within the craft or class 
of railway shop laborers and power house employees, an 
issue upon which the Board has conducted a hearing and 
passed. 

9. Even if this evidence denovo were considered ad¬ 
missible on this issue, it does not establish that the Board’s 
decision was arbitrary and unreasonable. 

10. Since no complaint was ever made to the Board con¬ 
cerning the failure of the mediator to permit Nathan Rodg¬ 
ers to vote, plaintiffs are precluded from questioning such 
action before this Court. In any event, the mediator’s ac¬ 
tion was justified, and even if it were not, the error commit¬ 
ted was harmless since it could not possibly have affected 
the outcome of the election. 

11. Under the Railway Labor Act the employees of a par¬ 
ticular craft are permitted to be represented in collective 
bargaining with the carrier only by the bargaining agent 
selected by the majority of the members of that craft. Since 
the Board’s decision as to the scope of the craft or class of 
railway shop laborers and power house employees was cor¬ 
rect, the Federation must be considered as having been 
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chosen by only the minority of that craft, and its members 
in that craft cannot under the statute complain because they 
will not now he collectively represented with the carrier by 
the union of their choice. 

12. The Board’s decision and certification do not deprive 
plaintiffs of any constitutional rights. 

13. The Board’s decision and certification are valid and 
lawful in all respects and should not be set aside. 

14. The complaint herein should be dismissed at plain¬ 
tiffs ’ costs, and final decree will be so entered. 

361. 15. The clerks have no standing to intervene as a 

defendant in this case, for the reason that the Board’s 
certification does not purport to designate the bargaining 
representative of the reclamation plant employees. 

June 11th, 1943. 

DANIEL W. O’DONOGHUE, 
Justice. 


362 Final Decree. 

This cause came on to be heard on May 4,1943, and after 
taking testimony in open court and argument by counsel, it 
is by the Court this 11th day of June, 1943, 

ADJUDGED, ORDERED and DECREED: That the 
complaint be and the same is hereby dismissed with costs 
against plaintiffs; that the order heretofore entered herein 
permitting the Brotherhood of Railway and Steamship 
Clerks to intervene as a defendant, be and the same is here¬ 
by vacated. 

DANIEL W. O’DONOGHUE, 
Justice. 
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363 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. 


National Federation of Railway Work¬ 
ers, an unincorporated body, et al., 

Plaintiff, 

vs. 

National Mediation Board, et al., 

Defendant. 


Civil No. 15,128 


Notice of Appeal. 

Notice is hereby given this 17th day of June, 1943, that 
the plaintiffs National Federation of Railway Workers, et 
al., hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 11th day of June, 1943 in favor of Defendants 
against said National Federation of Railway Workers. 

COBB, HOWARD an p HAYES, 
By JAMES A. COBB, 

Attorneys for Plaintiffs, 

613 F St., N. W. 
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364 Order Allowing use of Original Transcript. 

Civil Action No. 15,128. 

Upon application of the appellants-plaintiffs herein, and 
the same being to the satisfaction of the Court, it is by the 
Court this 23 day of July, A. D., 1943, 

Ordered, That the original transcript of testimony, 
stenographically reported in the above entitled action, and 
original exhibits, be transmitted by the Clerk of this Court 
to the United States Court of Appeals for the District of 
Columbia as part of the record on appeal in lieu of a copy. 

By the Court, 

O’DONOGrHUE, 

Justice. 

Seen: 

Edward C. Km, 

Attorney for Intervenor-Appellees, 

1416 F St., N. W. 

No objection: 

Robert L. Pierce, 

Counsel for the Mediation Board. 
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•»Duva Brown 
••a. D. Roberts 
• •»_ewia V.’halay 
^CJ. C. Williams 
■*3am Hooper 
■•T. J. Johnson 
■•John Beyliss 
••Odell Graves 
•*7red Howard 
^Robert Savannah 
•■•Howard Austin 
^John Benton 
^•Joe Haadspath 
••Anthony Nickerson 


laborers (con) 

^^Tellis Cox 
*»>3rlcle Jonas 
•Claude Smith 
•w. w. Smith 
yj4.':itchell Bradford 
^Horner. Parish 
•Bonk Daniels 
^Sarl Owens 
4 ^John Morris 
Wohn Boards 
Arthur Taylor 
•Carey Smith 
•R.' H. Maddox 
• Glenn Rooborough 
•.YU1 Smith 



i.-Lopaa . 
f. K. Jure 

r>v^ ] 

Laborers / 


stim 

3ta, X. & 0. 


*R. A 


# 

CQfCRADO -*4 . 
laborers 
3. A. Hlgnojaa 


iR. B. Jaaoba 
Laborers 


lassstn. 


W. Hat an a 

fT. Am Inca 
*•’!. •»-. Prpltt 
***A. N. Austin 
%Z. B. Talker 

mj&ak 

"■*£ 


CharLaa 

.j^abdli 

M.Vomba 
. Kchley 
Maria 
Morgan 

mfsumVy 

Vashlikt 
*C Oravir 
/ShellyV 
Allan \ 
A. BarA 
Cooper \ 


•• 0 . R. Bertzog 

••Israel Narvaez «^C. C. Nation 
^<r. Xsplnoza ••a. x. Heindrlcks 
•4Juan uartlnez St. W S K p\iy 
jfAntonio Salalca laborer! 

^Wa GCQIt 

AJ. M. Gomez —J. A. Tlarro 


—«-J . --: 


aj. ii.' Gomez mmM. A. Tlarro 

/ mmJF. U. Kdntaaa* 

T 0 T 1 H Ijtf -aJj. A. Than them 

*■•6. G. Paradez 
Sta, J . t Q. ■JMward flnnon 
>J. M. Carraeoo 
^►N. B. Garda a. Frazier 

'• "-Jeff Xldar 

laborers •■J. p\ Mendoza 

«^P. U. Mancha 

JS1. 0. Ouabara —a. l. csnohaz 
L. Nlavas «■£. A. Gonzales 
^^Caaimiro Nieves .8. M. Salazar 

3. Ufncba 




QS> 
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SIC SPRING 
Laborer* (coa) 


Laborers (eon) Laborara toon) ^ 


►H. 


—a. 
— K. 
—J. 


I. CUavaz 
H. Card* . 

\3 t a. y xt. n o^^f^c. 


«4B. Farsdez 
•>1. F. Dancies 
•R. F. Sanchez 
?d. Sverett 
W). M. l-opez 
W>am Dun cun 
•“ii* B. Chavarria 

• P. 7 . Fierro 

FORT 7?0RTH 

CcT cS^Bllorey 
•>..7. H. Collier 
^'■7. T. Landrum 

• L. A. Tanner 

L. Hammond . 

I.w borers 

edro lulldo 
•Jesuo Jotella 

• G. Tru.-llia 
•a 2. Llnon 

^J. C. Pritchett 


Lopez 
W. furz 
T. Hajjlrez 
Irving 
J. Frausto, 


•Jose Aivarado 
•Tom Williams 
•S. B. Svens 
•**i. Hurtado 
«—P. H. Urdlalea 
—A. Trujillo 
Wose Linen 
•Pablo Hodrlquez 
—d. Munoz 
«“C. Claneroa 
—A. T. Clinton 
•R. J. Hammer 
•D. S. Moriarty 
•John Means 
•J. H. Rigsby 
•H B. Turkaett 
— . L. Redd ' 
u^C. B. Baker 
•alack Sparks * 

H i &. Dao aan 


Jr. 


*L. S • 
•J. M. 


•S. 

—L. 


•A. 

^F. 

—C. 


**-• a a ( Va l« 4 %l 

C. Hi". licr f TTr^j/Corttz- 
S. Be ter fft - 
Brown 

Holley \3 
U. McCaghren 


«^R. 


—s. 

—R 

• 5. . oaiue^ 6 ^ ^ 
•m . V. Trujlilo 
.•» one Scsa 
«7> *lverez 
WTe'sua Martinez 
..Jesus Valdanndo 
a... H. Rodriquez 
•Y. Borsolla 
•*. Cuno 

FacHeco 

•F. U. Trujillo 
^J. U. Con/.ales 
•albert Harris 
—C. 7. Dinkins 
»Dea Sverett 
^Pedro Gctez 

• J. R. Fra us to 
..Santiago Rodriquez 




14-aAAVtf 

-^K 

—H t Ctvl^ue- 
I. Rodriguez * 

P. AlvaradO . ■» . F» - . 

r. a. Sinclair ^"** . 

• ««*— «a__ - 

*^T 0»Q*iil M v s 


Byars 
Cardanas 
Trujllla 
T. Moore 
A'. Couch 
Rodriguez 
T. Avanle 
Rangel 
C. Wallace 
'“T. A. Hurtado 
wia. Garda 
Rodrlgu 


Sides 
•3. Murtlnsz 
—B. W. McCllnton 
•Jesus Torres 
Ramos 
D. Jackson 
Jackson 

<*^3. F. Parrish 
J. 1 C. Taldaz 


T B ’ - ' Jl i na 

Honiey 


•».-Maaa’Va^U^. 

I ©man * 






(K- Ynnnp 
♦r-Coak 


4psr 


3 / 






'V 

ar 

ill 

217 
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—Oaantell*' 

—'Sfiaar Andrews ' 

•— Q*or go. Monti&* 

—iulaj WHIimV 
’Cross!* JBoyd v*-i 
‘ J*a»* Ow*ns yS 
Wlllaa Taylor ? L 
—'Banal* teni^l-y 
—Isa* Qr*«n^ 

—MUton X. layW 
—-Alter* Taylor}7 

*^-Joa Howard, 

—-Loola ihlt* Jr .7 
—Jo haul* Taylor 7 
—lalr*w Sl*4*f 
Sa» 3sl$h ;o 
"'■Ttedfiooa H. Taylor// 
—~ glManr 31 *4* 

3m H« Olasper ~v 
■BooMTalt a. Qniok^j> 



<T. 

0 

^ K/Zir 


Bat* of 3*rlorlty 





4/ii/i_ 
8/89/28 
T/»o/a» 


4/G 
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< **« t 

4 * ,4 *W. aw 


9/B3/B7 

w» 

Hils 

10/M/4e(BIao t a a1 th Holpar 4/1/41) 
’*r*1/88. 


— J*IH Than** >f 
^-*1111 Sxlttiiw , 

" —- Henry, Otnlol, i 
^•Thmaa L» Downed; / • 

^—-Altert Thompson/f. 

*—0«y X. Hater, ✓ 

—-Oterli* JL loot %xn 
' fllllam M. Borns;/ 

—AAolphoa Borns > 

—-tea* Bosh Jr. -*> •' 

*—J*a#l* Bioterdaon^ 1 

—-falter I. Mnotelroy 7 V 

7/3733 

8/38/33 
9/28/84 
10/8/36 

$S 

2/4/39 

3/9/40 

11/9/40 

11/9/40 
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To Whom it May Concern: 

I, Robert F. Cole, Secretary of the national mediation Board, 
do hereby- certify that the attached are true copies of papers kept in 
the office of the National Mediation Board, which is a public office 
of the United States, not pertaining to a court, to'wit; documents 
pertaining to case our file R-735, representation of porer house employees 
and railway shop laborers, employees of the Texas and Pacific Railway 
Company. 



In testimony whoreof, I have 
hereunto affixed the official 
seal of the National Mediation 
Bonrd and subscribed ny name 
at Washington D. C., this 
19th day of lfarch, 1943. 



Secretary, National Mediation Board 


C• O- n 

/*, J * » 



NATIONAL MEDIATION BOARD 


APPLICATION FOR INVESTIGATION OF REPRESENTATION DISPUTE 

N TW tte National Mediation Boaxd, 

WasAtagtow, D. C. 




A dispute hss arisen Among the employees of_TKXAfl,,,ifc ..PAflTPI C R A TTRQ tT)_ 

(MbmImiM 

■a to who are the representatives of these employees designated and authorised in aooordanoe with the 
requirements of the Bailway Labor Act. The undersigned, one of the parties to the dispute, hereby requests 
the National Mediation Board to investigate this dispute, and to certify the name or names of the individuals 
or organisations authorised to represent the employees involved in aooordanoe with Section 2, Ninth, of the Act. 

International Brotherhood of Firemen, Oilers, Helpers, Round' 

raniee is J Employes^ r ^^ 

Date_ 


.s«a,.«ads«»»> »n o 


Qraftar 


If man Oaa «m craft or data. Hat aiparaltfy 

• / 

1 ip 

Nwabif—tttfti 
lac mwaattltn 

Firemen. Oilers. Helpers* Roundhouse and 

412 

312 

Railway Shop Laborers. 

















. 1 


(Vm mtmn* tm lot me* enn tr emm) 



The evidence of repreaenution consists of 

i3l2 authorization cards vfaich are In the possession of Lee. 
lA. nri ersxm-a n d-wdlX- b e. . tur ned-nuer-ho—thc-Medlator-aa-slg n ed-or- 
to the Board, upon 


Signed at. 


this .„4tb.davof .February. 

C&. JLS*. 


19-5.1 


■ s': 

■/ #• :* a 
A • ** A *r 


Name.. 

(Sfenatar* «f tppaeMO 

President, Railway Employes’ Dept. 

Amerl^can Federation of Lab or 


<» 


(File this appUealiaa la 


trialleata) 

xMhlwl 


(T. C* 
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ElTXOHAl MRDIATXOI 90JUS 


voox toiowuo 


SALAS KS AID BHBWI 
BulA 

Mashingtec, D,C. 
February 28, 1941 


A. J. Cheater, Yioe President-Operations 
Tnas and Pacific aailvay Ooapaay 
Dallas, Tans 


C. C. Oood, General Cbalmn 
Mar Bouse Baployse In Msnhenlnal Dept*, 
s/o Texas and Ifcelflo lallny Co ap n y 
Dallas, Texas 

L. V. paireblld, General President 
Mat Iona 1 Federation of Ifellaoy Porkers 
P. 0. Box 243, 

Poplar Bluff, Missouri 

B. X. Jew e ll. President 
Bellway Mployee* Dept., A. ?• of L» 

844 Bush Street, Aeeriea Pore Bide*. 

Chicago, Illinois 

Mediator Kiemaa will be Jefferson Betel, Dallas, tau, Monday, 

Merab 3rd, te lures tips be applleetion Bailey Mapioyee* Dent*. A*P*L*, 

representation of Plrnasn, Oilers, Helpers, Botndhoue* end BelMray Step 
caplagres of Tinas end Fkeifle Mllny, 

Laborers,/ onr ease K7S6. 

Please advise who will represent you, 

ibbert P, Cole, 

ff se r e t a r y, Mational Medic tIon itoard 


C' O C' 













STATaffiNT BT - NATIONAL FEDERATION OF RAHKAT WORKERS 


Case No. R-735 

poplar Bluff, Missouri - February 26, 1941. 


National Mediation Board 
Washington, D, C. 

jGent lemon* 


ZJJJ 

w 


Th« National Federation .of Railway Worker#, pursuant to prowls ions of 
the Railway Labor Aot, and in compliance with prowls ion# and understandings contained 
in your letter February 18, 1941 do herein submit a statement of facts concerning 
the status of Railway Shop Laborers} employees of the Texas and paolfio Railway 
Company t 

Injrej "Railway Bnployes’ Department, A.F. of L», petition under Seotlob 
Ninth of the Railway Labor Aot, to your honorable Board to decide 
who may represent for purposes of <he Aotj the following classes ' 
of Railway Bnployeee on properties of the Texas and pacific 
Railway Company —- Firemen, Oilers, Helpers, Roundhouse and 
Shop Laborers." 

The Railway Shop Laborers, in service of the Texas and paolfio Railway 
Company are members dt the r,at;ionar"Federation of Railway T.orkers. This organisation 
is recognised and they are being represented by said organisation under an agreement' 
which bocomc effective April 1, 1939 — which governs their wages and working condi¬ 
tions. Our doalings with tho carrier are on amicable basis, and at this time we 
have no unadjusted complaints. As a result of such conditions which comes direotly 
within the provisions of the Railray Labor Aot; those employees have no desire to ~ 
be grouped x ith any othor clas3os of railway anployoos to decide their question of 
representation: 

If it is decided by the f oard after an investigation, that a rote of the 
employees 3h.nll be token, the National federation of Railway Workers desires to 
intervene on behalf of "Railway Shop Laborers" as a separate and distinct questioikj 
foreign to any of the other groups named and that only the votes of Railway Shop. 
Laborers rnplovees of the T«rn 5 and pacific Railway Company be counted to determine 
their representative organisation. 


T.e will he represented hy general Chairman, Ed Carter, 1019 Oak St., 
Texorknnn, "ex*s or L. 7.. Fairc v ild, General president,, _10?4 Alice Street, Poplar 
fluff, rissouri. 

Rcsreotfully submitted. 


NATIQJ 


iTIOE OF RAIU»AT WORKERS 


Z. ifTFairchild, Cenorel President, 




BjcDJ 1$ 

YrtCshin^ton, D. C. 

Maroh 22, 1941 

Ur. 5. M. Jewell, Pres., 

Railway Employ***' Department,A.F. of L., 

America' Eor* Bldg., 844 Bush St., 

Chicago, 111. 

Ur. L. W. Fairohild, Gaieral Pr*sid*nt, 

National F*d*ration of Railway Workers, 

P. 0. *ox 243, 

Poplar Bluff, Me. 

Mr. C. C. Good, G«n*ral Chairman, 

Power House Employees in lleohanioal Department, 
o/o Texas and Phoifio Railway Co., 

Dallas, Texas 

Mr. James P. Kieraan, 

Jefferson Hotel, 

Dallas, T«xas 

Refereno* R-735. National Mediation Board finds as result of hearing that 
all power house employees and shop and roundhouse laborers, together constitute 
a single oraft or olass oomnonly known as power house employees and railway shop 
laborers. On* ballot should be spread among all of them in the servioe of th« 
Texas and Pacific Railway Company to determine who is the duly designated and 
authorised representative of this oraft or olass of employees for the purposei 


of the Railway labor Act. Accordingly the mediator is dirooted to complete tlje 
investigation by conducting an election by ballot box, using on* ballot and ail 
eligible list prepared by him from the Barrier's reoords on the basis outline^ 


herein. The name of any organisation or individual now holding a contract coher¬ 
ing part of the oraft or olass of power house employees and railway shop la¬ 
borers shall, if the organisation so dasires, be placed on the ballot in addi| 


r\ 




- 2 - 


Telegram to «biari. Jewell, Fairohild, Good, Kiernan 


tlon to the name of tha applicant organisation* s hop watohnen should not 
ha voted in tha alaotion* Mediator diraotad to make every effort to gat 
interested parties to agree upon election rules and appoint observers. By 
diroction of the National Mediation Board. Joint Jewell, Fairchild, Good 
and Kiernan. 

Robert F. Cole, 

Secretary 


r 90 
. • r 





National Mediation Board 
Case Ho. R-735 


We, ue representatives of the contesting organizations involroo In the 
representation dispute among Firemen, Oilers, Helpers, Roundhouse ena 
Railway Shop laborers, employees of the-Texas & Pacific Re limey 0f>BMjfr'* 
hereby agree that the eligible list of Voters shall bh wt he employees within 
the above arai’t or class who worked for the Texas & Pacific Railway Co., 
during the Lest Ihyroll Period for. the Jioath of Februwy^a^d ere still la 
said., employment, end Including any of such..employees that are on sick leerre 
sna . xnelndiq^j^lso any of such employees -.that are oh leave of abeence who 
have perfarmen work far the sale Carrier at any time since August 1st, 1940. 


Railway Employes * Dept;, A. F. of L. latinos! federation of Ry. Workers 

• . •» 


Power -House Employes In the M e ch a nic al 
Dept., Texas ft Pacific Ry. 






WLtnhas 



i4s&4~ - ri<f) 




Cose No. n-7u5, Represent .lion dispute Anong i'irencn, Oixtrs, x> 

Hexpers, f.ouiu-u^use am tvi.ixwui chop Le.oorer:>, employ gas of the 


Texas & Pacific Railway Co. 


OoHui-, T ayas , ifexca 




1*1 


Xae undersigned patios to representation a is put* among Firamen, 
Oij.ei - s, Hex.era, Rouncnouae am Railway mop Laoorers, empxoyees of 
to* Te~*s & Pacific miXwxy Cox-^ny nav* inspected am hereby agree 
to to* liit of exigible to tar a to b* used in conducting an *lection 
by the Nationax «eaiation Board in it* one* lixe R-766, as prepared 
by Uec.la.tcr Junes f. Kiernan. It is agreed that changes In the eli- 
gibxe list of voters as referred to herein till be aaoe oruy to cor¬ 
rect error as ,-roviaeu in the rules governing the election. k: 

Rcixeuy RBp-.oyes* Jept. A. F. of L. national Feneration of Sj. Worxere. 



Mechtnicnl 



Htneseed _ 




ffaotigtripxob of jbrihoag mri* jfamas&pp <&ltzks 

Jtmgljt Hmfthw. ffrprsea and fk *&on ^bapleysa 
CAOOO LODGE NO. 7» 
or THE 



lim nk 
fbxarb of 



y-. m. . 




Marshall, Texas, torch 26, 1941. 


Ur. James P. Elernan, 
Mediator, 

Rational Mediation Boor a, 
torshall, Texas. 


Tile 10G1-1071-12-71 
1073-21 

National Mediation Beard necilen 
Case 3-735. 


I 


Dear Sir: 

With reference to employee representation election to he held In Marshall, 
Texas, March 29th, 1941 by you as Mediator and the dispute between'the national 
federation of Ballva 7 Workers, the Power Plant kployee# and the Znteirnatlonal 
Brotherhood of fireman and Oilers, Bonsd House and Hallway Whop Laborers. 

Z understand that Itorehelpers and laborers employed la and around the 
Storehouee and laborers and Brown Holst Operators employed In the Scrap Tard 
of the Sedeoatlon Plant of the Texas 4 Pacific Hallway Company hare been certified 
as elegible to rote In this election. 


X am attaching hereto four pages or sheets listing the storehelpers and 
laborers In question, sheets 14 2 are oarrled on the Store Department payrolls 
and sheets 3 14 are oarrled on the He donation Plant payrolls with the exception 
of Hathan Bodgers on sheet 4 who is oarrled on the Mechanical Department payrolls. 


This organisation desires .to enter protest and request that the employees 
nened on these four sheets not be permitted to vote In this election. Zt is our 
contention that these employees are now covered by the agreement by the Brotherhood 
of Ballwey 4 Steamship Clerics, freight Handlers, Express end Station Employees and 
the Texas !• Pacific Hallway Company effective April let, 1929 and It la our opinion 
that Buie 1 of this agreement applies to these employees. Buie 1 le as follows: 


" Buie 1. These rules shall govern the hours of service end working conditions 
of the following employees, subject to the exceptions noted below: 

(1) Clerks: $ Clerical workers. 

(b) Machine operators. 

(2) Other office and stations employees- such aa office hoys, messengers, 
chore boys, train announcers, gatauen, baggage and paroel room employees,* 
train and engine'crew callers, operators of oertaln office or station 
appliances-And devices, telephone switchboard operators, elevator operators, 
office, station and warehouse watchmen and janitors. 

(2) Laborers employed in and around stations, storehouses and warehouses. ■ 








^Brotijerhoob of ^lailtoao anb ^teantoljip (Clerks 

^Breigljt ^SanMrrs, ^Express uni /N ation 'JSntp lowers 
CADDO LODGE NO. 789 


OF THE 


T-firwf » ftb 
ffaarb of 



^ftjuotawnt 


A§ti*U witk tit Amtrkmm Ftdtntmm tf Ltitt 


Pcgft 2- 


E> 


H^loyees listed. on pages or sheets 1 i 2 are employed around and in tha 
storehouse and their dutiee are to loed and unload, store notarial fron cars, peck 
and ship materiel and perform any other duties that may bp assigned by tha Store¬ 
keeper or their Immediate superior or foranan. 

Usplayees listed on sheets 3& 4 are engaged in the loading and unloading 
of scrap and. other material at Reclamation Plant scrap yard, assorting the scrap 
djpto the various scrap classlflce.tlons and serviceable material that may happen 
f *o get into the scrap materiel. 

The duties of Sathan Rodgers, page or sheet 4, add harried on the Mechanical 
Department are delivering and gathering vp mail from Serious parts of the oh op and 
Shop Superintendent's offlos, racking and pltklng up employees time cards daily in 
hie Locomotive Shop and bringing to Shop Superintendent's offlca, looking after and , 
keeping tir.e domes wound and with corrset tins. Also acta as portar in Oen*r?l Jorentn 
offlca, cleaning and dusting dally and daaas rp and keeps tha wash rooms in the 
Machine Shpp. 

Zt is our contention that this la a dae# 2 darlcal position, that part of 
Sola 1 (2) office, station and warehouse watchnen and Janitors applies. 

Saployees mentioned in the first two paragraphs of thia page are under the 
supervision of the Oeneral Storekeeper or hit assistants. 

So claim is made whatever for skilled mechanics suchs as Machinist a,Blacfo- 
smlths, sheet metal workers etc. employed in the Reclamation Plant engaged lr. the 
manufacture of material on Shpp Orders, or thslr helpers. 


Tours very truly, 

M bfoif 

U. Z. Morris 
Tloe-Chairman 


Texas & Pacific System 
Board of Adjustment. 
1501 Texas Street 


Marshall, Texas. 


cc. Mr. L. 0. Stamper, 
Oeneral Chairman 
221 Jefferson Hotel. 
Dellas, Texas. 


r T 
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T^TTiTH-I. ITDTiT TuN BtuRD 

CAn£ iiU, R-7bS. 

U, tM representatives of to* Organisations, involved ip the w m ff wfrtini 
ula^ute submitted to the National Mediation Board, tqr tbC - KaHeayt D^Lot** 1 Departs 
■ant, l. r. of L., umu isiown as National Halation Boara Casa 'JfcSB>»TS6, bareby 
agree that the belxota cast by th^ Laborers in the Reohesatlafl Plant, of the Texas 
auu Pacific ..aiitay Company at Marshall, Texas, shall be ispounded and kept apart 
iron ballots cost by other employees in the election, that as sill furnish the 
National haulatlon Board a statement setting forth our reasons for tenting to, or 

not watting to vote, or count the votes of the Reel nation Pleat Laborers, rlth 

" • *' , 

other votes cast In the election. Ce further agree to abide by the decision of 
toe National weuiatlon Board, after it has ccpsldered the facts set forth In our 
written ,>w.tenants, aa to whotner or not t^e ballots cast by' toe .<*cibaalion Plant 
tutorers jhaa* be counfou in sala election. 


31gued at NurStiOll, Texas, tola w 0 u 

. • • • ! 

-« -a A loyes' oe^artaeiit, .. P. of L. NationalTeiusration of 3y. 


iters 



c 

D 0 te 



Texaa.4/3/41/ 


Marshall 

Matlonal Knmdiatlon Board,Waahlnton D.C* 


OtStl«Wi 

Homrcd and XttHMd Sirs; 


Cm Matlonal Faderation of R*R .Workers 
organisation, acting under the R»R.Vay Labor aot of 1*24 and 
and aaande dXent 1954* 

la the year of 1955 the system of the Texas and Paoifio Comp nay 
waa polled both to obtain and determine the percent of the non 

lx the lahar elaaa and oraft* Who wanted a contract* 

• 

These mb of the laboxt the Reclaaation plant aa laborers as such 
were aat under any other doss or orart of organization and 
therefore had all toe rights under the Labor acta of Caw to 
ohoae whoa they dealred to repreaent then, and in Angtiat 1955 
they selooted the Matlonal Federation of R.R. Workers as that 
ohelsa and proceeded to fbtaln a contract with the Tip. Go. 
wbloh was granted, oowerlng their olass of work aa the Bane 
M ether laborera or this class and craft in the employment of 
tae Texas 4 Paoif io R.f^ Co. 

Xaspeetly anbaitted Matlonal Federation of R. R* Workers 

- 3 *. 1 


Ivor.'! uledUtiWi 


» hKOBI-V Kw . j 

4 »i:SpH 

U~-4 

HEFKaHKi) IJi/J j 
.ct* of tov E ;cri.»..r.y j 


M* P* Carter ‘ 

General Chairman of Shop Laborer 
of the Texas & Pacific R/R. Co* 




The Rational Federation of Railway wwi'kers uo not hove cmy protests in one 
election anaer National Mediation Booru Case Ro. &-7Jj excopt os noted al«;vc 
regarding the Reclamation Plant Ludorers. 

Rational Federation of Railway . or:, ra 




Marshall,Texas-,' 
. April Srd, 


Patlonal Mediation Board, 
lesMngtba, D. C, 

Bm International Motherhood at 
Messrs, Roundhouse end Railway Shop laborers. Through 
Depprtaiaot,' a. F. of JL.’hereby protest the Toting of the Henleeatton Plsht- 
XAhorers, of the Texes & Baoifio By. Co., for the following reason*i 
l, 0er Invocation to vote the Power Boose Faploywea and Ballvay Shop. Laborers, 
fctlab.invooe.tioa has been glean your roteber B-75S did not cower laborers in 

• • • * *i . . ’’ 

feh« laolasatlnn Plant.. 

JU lh* said laborers are not in the Mecbaniosl deportee#, bat are la thi 

•tores Departeent and under the supervision of the General Store Beeper. 

' * * • * • ' m *. 

• i' ' • •*. . 

5. Mo officer in the. Mechanical Departeent or any foreaan in that aepartnenta. 
has any ju risdic tion over, or directs the work of the Reclamation Plant laboreps< 
4..laborers in .the Stores departeent have navar bean voted with the Shop or 
Boym house Laborera. 

5. Our organisation aoas not represent laborers In tha Stores Departeent. 

4.' The Reclaeatioin Plant laborers ere a different craft from the laborers 
represented by our organisation. 

7. Pool a nation Plant labotera have always been re.resented by the Clerfcp 
.organ! ration. 

Signed st Marshall, Texas, this ora day of A*rll, 1941. 


Railway Deploys*( Departeent, A. F. of L. 


Xitnes 




Mediator. 


Jdti 
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The Brotherhood of Railway and Steamship Clerks, Pralght 
H andlers, Bxwrefs and Station Baployees again protest the 
voting of Store and Reclamation Plant Labors in the Med¬ 
iation Ballot noe being taken on the Texas A Paoiflc Rail¬ 
way property. National Mediation Board Case No. R-735. 


We are requested to consider our letter dated dated March 28, 
1941 addreased to Mediator, Mr.James P* Klerman at Marshall, 
Texas, signed by our Vioep Shairman, Mr. M. X. Morris as 
being a part of this protest. 

Our protest is based on the following facts} 


1. The reclamation plant is a sub-department of 
the Store Department on the Texas A Paoiflc 
Railroad. The operation of the plant and its 
employees are under the direct Jurisdiction 
ah supervision of the General Store Keeper. 

2. The scope of the agreement between the Brother¬ 
hood of Railway Clarks and the.Texas A Pacific 
Railway Company Includes among other classes of 
.employees. Messenger Boys, Station Porters, 
Janitors, and Storehouse Laborers. The term, 
"Storehouse Laborers" includes labors in all 
sub-departments of the general term "Store 
Department" and is a part of our class and 
craft on this property. 

3. In the reoent strike ballot taken on this 
property ending March 20, 1941, in connection 
with the* vacation movement on all railroads in 
the United States, these employees voted this 
strike ballot under the Jurisdiction of the 
Brotherhood of Railway Clerks as a part of 
our class and craft. 





The <3ntlM of these employees employed in 
the Reclomation Plant ara that of handling 
all unapplied, and scrap material In pos¬ 
session of Store Department. They hare 
nothing to do with the Shop^Department and 
are not Shop Laborers• They are not under 
the Jurisdiction of the Shop Forces nor do they 
take Instructions from the Shop Officials. 

The wages of these employees ara negotiated 
by the Brotherhood of Hallway Clerics. 

The management of the Texas & Pacific Railway 
Company met a colored committee alledged to 
be representing the National Federation of 
Hallway Workers and negotiated a working 
agreement with them effective April 1, 1930, 
the scope rule of which over lapped a portion 
of our scope rule. As soon as this .over lap¬ 
ping provision of the scope rule was discovered 
by this organization, protest was promptly 
filed by the Brotherhood of Railway Clerks 
with the management of the Texas & Pacific 
Railway Company under date of June 29, 1939, 
and again on April 23, 1940. 

During the year of 1917 the Brotherhood of 
Railway Clerks was recognized by the Texas & 

Pacific Railway Company as the bargaining 
agency of all of its employees covered by 
the scope rule of our agreement. The first 
agreement of the National Federation of Railway 
Workers did not come into existence until some¬ 
time during the year 1936. 

This particular group of employees are reported 
by the Carrier to the-Interstate Commerce Com¬ 
mission through the hours of service and com¬ 
pensation report as a part of reporting class 
No. 72 which includes Laborers in Store, Ice, 
Reclamation and Timber Treating Plants which 
classification is comparable to the scope 
rule of our agreement. 

The distribution of 'this group of employees 
earnings are being charged to accounts, 

"Shop Orders" and to material scrap class 
No. 50. No wages of this group of employees 
are charged directly to the Maintenance of Equipment 
Department. p 
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10. Taw Carrier, when furnishing the Me dia tor with u list of 

exigible employees to Tote in this election, oia not consiaer £.X* 
this class of employees as a part of the Class and Craft of 
The Firemen & Oilers' Organization nor The Powerhouse Lsr.loyees 
and Railway Shop Inborers nor the National federation of Railway 
Workers in as ouch as the Carrier aid not incluue them. 

1 . Tuis group of employees have always been considered a part of 
our class sna craft and we request the N ti^nul Mediation Board 
to so find declare the rote of these employees in this 
election to be illegal account bring a part of the Class and Craft 
represented by the Brotherhood of Railway and oteumchip Cl.rlcs, 

Freighr Handlers and Express employees. 


Jours Tcry truly. 



rmon. 

Brotherhood of Railway Clerks 
Tex & Bad System Board No. 101. 
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NATIONAL MEDIA TION A B OARD 

WASHINGTON 



otto a. arm 
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nrmmwr r, cock, i 


In the natter of 
REPRESENTATION OF EMPLOYEES 


of the t 

t 

TEXAS AND PACIFIC RAILWAY COMPANY : 

Pooer House Employees and Railway Shop ' : 

Laborers : 

_ : 


CASE NO. R-735 
Certification 
April 17, 19U 


The services of the National Mediation Board wore invoked, by 
the Railway Employes' department, American Federation of Labor, to settle a 
dispute as to whether the International Brotherhood of Firemen, Oilers, Heljw. 
ors, Round Houso and Railway Shop Laborers, operating through the Railway 
Employes' Department, A. F. of L., may represent power house employees and 
railway shop laborors, employed by the Texas and Pacific Railway Company, 
for tho purposes of the Railway Labor Act, as provided by Section 2, Ninth, 
thereof. The records of tho Board show that at the time application was 
received the power houso employees wore represented by a committee, known as 
Power House Employees in Mechanic."! Department, Tex &3 and Pacific Railway 
Company, and the railway shop laborers were represented by the National 
Federation of Railway Workers. 


The Board assigned Mr. James P. Kieman, Mediator, to investi¬ 
gate, as a result of which a dispute over representation In fact was fpund 
to exist among tho employees concerned. Mediator Kiemon was therefore di¬ 
rected to conduct an election to determine whom tho employees desired to 
represent them, provided that all parties to the dispute agreed upon on 
eligible list of votors and related rules to govern the election. Ono of 
tho parties to the dispute, however, insisted that railway shop laborers 
should bo voted separately from power house omployees. Since tho parties 
could not he brought into agreement on this issue, the Board gave them ah 
opportunity to present evidence and argument at a hearing in Washington, 

D. C., in support of their respective positions, on the strength of which 
the Board condudod that one ballot should be spread among all of the em¬ 
ployees concerned as constituting one cr.vft or class and directed that the 
election be conducted accordingly. Subsequently further differences arose 
us to whether laborers employed in tho reclamation plant of the carrier at 
Marshall, Texas, should bo included in the eligible list of voters. On 
this issue the parties agreed that the eligibility for voting purposes of 
the3o employees was to bo dotirmined by the Board moon consideration of 
written memoranda setting forth the views of tho parties. On the basis 
of those memoranda the Board f^uncl that tho reclamation plant employees la 
question w-re not a part of the craft or class of power house employees and 
railway shop laborers and hence should not be voted. 


Z O 







Fallowing is the ru3ult of the election a3 reported by the me¬ 
diator and attested to by the representatives of the contesting organizations 
who acted as observers: 

‘l umber of employees votinr for contesting, organizations: 


For International 
Brotherhood of 
Fireman, Oilers, 

Helpers, Round 
House anci Railway 
Shop Laborers, 
operating through 
Railway Employes' 

Departamt.A.F.ofL. 

Power House Employees 
and Railway Shop La¬ 
borers 143 6 133 9 32? 

On the basi3 of the investigation and report of election the 
‘lati-nal Mediation Board hereby certifies that the International Brotherhood 
of Firsmon, Oil*rs. Helpers, Round nousa and Railway Shop Laborers, operat¬ 
ing through the Railway Employes' Department, A. F. of L., has been duly 
designated and authorized to represent the craft or clas3 of power house em¬ 
ploye's and railway 3hop laborers, employed by the Texas and Pacific Railway 
Company, for the purposes of the Railway Labor Act. 

By order of the NATIONAL MEDIATI , \. BOARD. 


Robert F. Cole, 
Secretary 


For Povor house 

For National 

Employees in the 

Federation 

Mechanical Depart¬ 

of Railway 

ment, Texas and 

■''orkers 

Pacific Railway 


Company 



Void:Number 
bal-:of eal¬ 
lots :ployoes 
:eligiblo | 
:to vote 
: 
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IN THE 


Huttrh States (Court of Appeals 

FOB THE DISTRICT OF COLUMBIA 


No. 8591 


National Federation of Railway Workers et al., 

Appellants, 


vs. 


National Mediation Board et al., 

Appellees . 


BRIEF OF APPELLEE INTERNATIONAL BROTHER- 
HOOD OF FIREMEN, OILERS AND HELPERS, 
ROUNDHOUSE AND RAILWAY SHOP LABORERS 


THE FACTS OF THE CASE 

Prior to February 4, 1941, a dispute developed among 
a craft or class of employees of the Texas and Pacific Rail¬ 
way Company known as firemen, oilers, helpers, roundhouse 
and railway shop laborers, the dispute being as to who was 
entitled to act as their representative for the purposes of 
collective bargaining under the Railway Labor Act. The 
two principal contestants were the plaintiff National Fed¬ 
eration of Railway Workers (hereinafter referred to as 
the Federation), and the International Brotherhood of 
Firemen, Oilers & Helpers, Roundhouse & Railway Shop 
Laborers, functioning through the Railway Employees’ De¬ 
partment of the American Federation of Labor (herein¬ 
after referred to as the Brotherhood). The Brotherhood, 
on the date above mentioned, invoked the services of the 
National Mediation Board to settle the dispute according to 
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the provisions of Section 2 Ninth of the Railway Labor Act. 

The National Mediation Board accepted jurisdiction 
and dispatched its Mediator, one Janies Kieman, to the 
property for the purpose of making an investigation. A 
representation election was decided upon, and an eligibility 
list was prepared. This list, as taken from the files of the 
National Mediation Board, is incorporated in the record be¬ 
fore the court (R. 215*).- It does not contain the names 
of 32 employees of the carrier working as laborers in its 
Reclamation Plant at Marshall, Texas. The names of these 
employees do appear on a supplemental list (R. 218). 
There is a controversy, however, as to whether their names 
appeared on the original eligibility list of employees, a mat¬ 
ter which we will consider in the course of the argument. 
Notices of the coming election were posted at various points 
and apparently one such notice was posted in the Reclama¬ 
tion Plant. 

Subsequent to these preliminary arrangements for the 
election, a third labor organization, the Brotherhood of 
Railway and Steamship Clerks, Freight Handlers, Express 
and Station Employees, filed with the Mediator a protest 
against any voting of the Reclamation Plant employees in 
the contemplated election for the asserted reason that they 
belonged to another and distinct craft or class, that of 
clerical, office, station and storehouse employees (R. 331- 
332). 

When the balloting was in progress at Marshall, the 
Reclamation Plant employees presented themselves at the 
polls, and asked to be permitted to vote, but were denied 
that privilege. At a later date, however, they were al- 

* The record in this Court is in the form of an appendix to the 
appellants’ brief. To this appendix, photostatic copies of various exhibits 
are attached. When wc have occasion herein, we refer to the printed 
appendix by using the abbreviation "App.,” followed by the appendix 
page number. Photostatic copies of exhibits bear page numbers from 
the original record only, and will be referred to by using the letter “R.” 
followed by the record page number found at the bottom of each of the 
photostatic pages. 
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lowed to cast their ballots with the understanding that 
these ballots were to be impounded and sent to the National 
Mediation Board for a decision on the question of eligi¬ 
bility. At that time an agreement was entered into among 
the various parties, which, as it is one of the most signifi¬ 
cant documents in connection with the case, is reproduced 
here in full, as follows: 

“We, the representatives of the organizations, 
involved in the representation dispute submitted to 
the National Mediation Board, by the Railway Em¬ 
ployes ’ Department, A. F. of L., and known-as Na¬ 
tional Mediation Board Case No. R-735, hereby agree 
that the ballots cast by the laborers in the Reclama¬ 
tion Plant of the Texas and Pacific Railway Com¬ 
pany at Marshall, Texas, shall be impounded and 
kept apart from ballots cast by other employees in 
the election, that we will furnish the National Media¬ 
tion Board a statement setting forth our reasons for 
wanting to, or not wanting to vote, or count the 
votes of the Reclamation Plant laborers, with other 
votes cast in the election. We further agree to abide 
by the decision of the National Mediation Board, 
after it has considered the facts set forth in our 
written statements, as to whether or not the ballots 
cast by the Reclamation Plant Laborers shall be 
counted in said election. 

“Signed at Marshall, Texas, this 3rd day of April, 
1941.” (R. 333.) 

Thereafter, pursuant to the agreement above quoted, 
the parties submitted their written statements of position 
to the National Mediation Board (R. 334-338), and the 
Board decided that the Reclamation Plant employees were 
not eligible to vote in the election (R. 339), and, from a 
tabulation of the ballots held to be legally cast, that the 
Brotherhood had obtained the votes of the majority and 
was entitled to act as the representative of the craft or 
class in the future. (See certification of National Media¬ 
tion Board, R. 340.) 

A suit was thereafter filed by the Federation in the 
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United States District Court for the District of Columbia 
against the National Mediation Board and its members. 
The court was asked to set aside the Board’s certification 
and order the Board to count the ballots of the Reclama¬ 
tion Plant employees (App. 9-10). The Brotherhood inter¬ 
vened as a party defendant, and in lieu of filing a separate 
answer, adopted the answer filed by the Board (App. 20-22). 

The case was tried before a Justice of the District 
Court without a jury. The complete record of the National 
Mediation Board was introduced as an exhibit. The Fed¬ 
eration then offered other evidence in the form of oral 
testimony and exhibits not submitted to the Board. The 
defendants objected to the introduction of this material in 
evidence, and subsequently moved to strike it. The court 
reserved its ruling but in the conclusions of law which 
accompanied the decree, granted the motion to strike, hold¬ 
ing that this de novo evidence was inadmissible (Conclusion 
of Law No. 8, App. 7). 

The final judgment of the District Court was in favor 
of the defendants below, and judgment was entered dis¬ 
missing the complaint. This appeal has been taken from 
that judgment. 


THE ISSUES 

It is apparent from the foregoing discussion of the 
facts that this case hinges on the question of the validity of 
the Board’s decision regarding the eligibility of the Recla¬ 
mation Plant employees to participate in the representa¬ 
tion election which was held. 

There are two aproaches to be made to this question. 
The first is from the point of view of general principles of 
law applicable to the review of decisions of administrative 
tribunals such as the National Mediation Board. It is well 
settled that such decisions will not be disturbed bv the 

w 

courts unless shown to be arbitrary, unreasonable, contrary 
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to law, or lacking in evidentiary support. The first issue in 
this case, therefore, is that of whether the decision of the 
National Mediation Board which is here being reviewed, 
is in fact so unreasonable, so wholly unsupported by evi¬ 
dence, or so contrary to law as to require that it be set aside. 

The second approach to the principal question in the 
case involves the agreement quoted above, whereby the 
parties agreed to submit their dispute as to eligibility to 
the National Mediation Board, and to be bound by its de¬ 
cision. The question arising from this agreement is that 
of whether, by signing it, the parties in effect consented to 
the Board’s members acting as arbiters, and thereby 
barred themselves from attacking the decision on any 
ground other than one recognized as sufficient to annul an 
ordinarv arbitration award. 

The District Court decided both of these issues in favor 
of the appellees. It is our position that the judgment of 
the court was correct, and should be sustained for the fol¬ 
lowing reasons: 

I. The decision of the National Mediation Board is valid 
according to established principles of administrative 
law. 

A. A decision of an administrative tribunal may not be 
set aside unless shown to be arbitrary or unreason¬ 
able or without substantial support in the evidence. 

B. The decision of the National Mediation Board is 
reasonable, and is supported by credible evidence. 

1. The evidence and factual material presented to 
the Board fully justified the decision. 

2. The evidence presented to the court only does not 
establish that the Board’s decision was invalid. 

II. The decision of the National Mediation Board is valid 
as an arbitration award made pursuant to an agreement 
of the parties. 
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ARGUMENT 

I. The Decision of the National Mediation Board Is Valid 
According to Established Principles of Administrative Law 

A. A Decision of an Administrative Tribunal, May Not 
Be Set Aside Unless Shown to be Arbitrary or 
Unreasonable or Without Substantial, Support in 
the Evidence 

The National Mediation Board is an administrative 
agency of the federal government, entrusted with the duty 
of settling representation disputes among railroad em¬ 
ployees. 

Every observer of current legal trends is well aware of 
the fact that important developments have occurred and 
are occurring in the field of administrative law. Questions 
involving the rights of individuals and their responsibili¬ 
ties to one another have been entrusted in ever-increasing 
numbers to the administrative agencies of government. In 
its early stages, this process was viewed by the courts with 
skepticism and even with alarm. Many jurists saw in it a 
threat to the constitutional powers of the courts. With the 
years, however, this attitude has been modified. It is now 
realized that certain of the complex problems of our modern 
life are not readily amenable to judicial determination, and 
may be more satisfactorily decided by administrative bodies 
having a technically expert personnel and a more flexible 
procedure. 

The courts have taken a realistic attitude toward this 
whole situation. They have not sought to strike down the 
growing volume of administrative decisions out of sheer 
antipathy to the process by which they are reached. Neither 
have they viewed such decisions with careless unconcern. 
They have realized fully that they are still the guardians 
of the fundamental rights of the citizen, and have earn¬ 
estly and successfully sought to fit their traditional func- 
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tion into its proper position in the intricate jigsaw of 
modern administrative procedure. The nature of that posi¬ 
tion has been established through a long series of judicial 
decisions. The courts do not seek to retry every issue 
which has been decided by an administrative agency. Such 
a course would present an impossible burden, and would 
nullify the whole theory upon which the administrative 
process is based, as well as the benefits sought to be gained 
by its establishment. They do not seek to overturn admin¬ 
istrative rulings simply because they do not agree with 
them. They do, however, examine the decisions and pro¬ 
ceedings of administrative tribunals to determine whether 
fundamental constitutional rights have been violated, 
whether the tribunal has erred in its interpretation or ap¬ 
plication of existing laws, or whether its rulings are based 
upon actual and credible evidence. Otherwise stated, a 
court may set aside an administrative finding or order only 
when it finds that constitutional rights have been invaded, 
where the finding involves an error of law, is arbitrary, 
unreasonable, fraudulent or unsupported by substantial 
evidence. In this manner, the courts have succeeded in 
protecting the fundamental rights of which they are the 
custodians without shackling the administrative process. 

It is fully established by authority that those prin¬ 
ciples of law which govern the judicial review of adminis¬ 
trative orders generally are applicable to the decisions of 
the National Mediation Board. 

The United States Circuit Court of Appeals for the 
Sixth Circuit, in reviewing a decision of the Board, stated 
that: 

“* * * the general rule is that where Congress has 
appointed an administrative board and it has acted 
within the scope of its authority, its findings are not 
subject to review by the court if supported by evi¬ 
dence, if there is no irregularity in the proceedings 
and if the constitutional rights of persons adversely 
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affected are not violated, * * (N. C. & St. L. Ry. 

vs. Railway Employes’ Department, etc., 93 Fed. 2d 
340, 342.) 

In the case of Brotherhood of Locomotive Firemen and 
Enginemen vs. Keenan, 87 Fed. 2d 651, the United States 
Circuit Court of Appeals for the Fifth Circuit stated its 
conclusion as to the scope of judicial review of decisions 
of the National Mediation Board in the following language: 

“There is no doubt that in establishing the Media¬ 
tion Board and giving it authority as above shown 
Congress intended that the decisions of the Board 
should be final and binding upon contending groups 
of employees and the carrier. The validity of the 
section is not challenged in this case nor could it be. 
The general rule is that, where Congress has ap¬ 
pointed an administrative board, and it has acted 
within the scope of its authority, its findings are not 
subject to review by the courts, if supported by evi¬ 
dence, there was no irregularity in the proceedings, 
and the constitutional rights of persons adversely 
affected are not violated.’’ (Page 654.) 

The above language was quoted with approval by the 
United States Circuit Court of Appeals for the Fourth 
Circuit, in the case of Brotherhood of Railway & Steamship 
Clerhs vs. Virginiam Railway Company, 125 Fed. 2d 853, 
857, and the court reversed a District Court order (which 
had set aside a decision of the National Mediation Board) 
saying with reference to the Board: 

“In the absence of some abuse of discretion on its 
part, which does not appear, its determination * * * 
is binding upon us * * (Page 858.) 

This court reached substantially the same conclusion 
in the case of National Federation of Railway Workers vs. 
National Mediation Board, 71 App. D. C. 256, 110 Fed. 2d 
529. In the course of its opinion, the court stated that: 

“Where a finding of the Board is supported by 
substantial evidence it is not to be disturbed by the 
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courts and especially so here in view of the concur¬ 
rence of the District Court in that finding.” (Page 
533.) 

The above authorities abundantly establish the limited 
character of the issues which are before a court called upon 
to review a decision of the National Mediation Board. The 
court may not retry the case on its merits. It is not em¬ 
powered to substitute its judgment for that of the Board. 
It may set aside the Board’s decision only if. it finds that 
the Board was guilty of an error of law in that it acted 
in excess of its authority or in violation of fundamental 
constitutional rights, or that its decision was wholly un¬ 
supported by evidence and constituted an abuse of dis¬ 
cretion. 

This, therefore, is the measure which must necessarily 
be applied to the decision rendered by the Board in this 
case in order to determine its legal validity. 

B. The Decision of the National Mediation Board Is 

Reasonable and Is Supported by Credible Evidence 

As shown above, a judicial review of an administra¬ 
tive decision is not a re-trial of the issues submitted to the 
Board which made the decision. If such were the function 
of the courts, there would be neither reason for nor value 
in the administrative process. The court’s duty is rather 
that of trying the proceedings of the Board itself in order 
to determine whether fundamental rights have been wrong¬ 
fully invaded, whether the Board has acted on a mistaken 
concept of the law, and whether its finding is logically re¬ 
lated to the evidence before it. A court cannot so restrict 
its investigation if the parties are to be permitted to pre¬ 
sent to the court new evidence which was not before the 
Board, and which the Board had no opportunity to weigh. 
Hence, we submit at the outset that the decision of the Dis- 
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trict Court that all de novo evidence should be excluded 
and the validity of the Board’s decision tested on the 
Board’s own record, was eminently correct. To that rec¬ 
ord, we wish to give our attention at this time. 

1. The Evidence cmd Factual Material Presented to the 
Board Fully Justified the Decision 

The District Court found that “there was in the record 
before the Board * * * substantial evidence and a rational 
basis for the Board’s decision that the Reclamation Plant 
employees were not part of the craft or class of railway 
shop laborers and power house employees on the Texas 
and Pacific Railroad.” The reco*rd to which the court re¬ 
ferred is not an extensive one. It is, however, as full as 
the parties themselves desired to make it, and contains a 
number of significant items which amply support the 
Board’s conclusion. 

The record in question .is before the court, and we wish 
to call attention to certain important features of it. In 
the first place, it should be noted that the invocation of the 
Board’s services refers to the craft or class of “firemen, 
oilers, helpers, roundhouse and railway shop laborers” as 
being the only employees whose choice of representatives 
was a matter of dispute (R. 221). On March 22, 1941, the 
parties entered into an agreement regarding the prepara¬ 
tion of an eligibility list of voters where the craft or class 
is again referred to in the same language as that quoted 
above (R. 329). Firemen, oilers, and their helpers, find 
employment in stationary steam power plants. It is un¬ 
questioned that the Reclamation Plant at Marshall, Texas, 
is not a power plant, roundhouse or railroad shop. Hence, 
on the face of the invocation, and the eligibility list agree¬ 
ment, there appears good reason for excluding the Reclama¬ 
tion Plant employees because they do not fall within any 
of the categories there listed. 
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Turning our attention next to the eligibility list of 
voters (R. 215-217), we note the significant fact that the 
names of the Reclamation Plant workers do not appear on 
this list, and that the list was accepted as correct by the 
Federation’s representative (R. 330). Surely the Board was 
entitled to give weight to a declaration of this kind made 
by the Federation itself. It should be noted, of course, that 
the Federation sought to impeach this list during the trial 
as incomplete, and asserted that the list actually accepted 
by it contained the names of the Reclamation Plant em¬ 
ployees shown on R. 218. The originals of the two lists, 
however, were prepared on different kinds of paper and 
with different type, and there is nothing except the fact 
that the Federation has offered them as companion, ex¬ 
hibits, which suggests that they are or were intended to 
be parts of one document.* The existence of an eligibility 
list purporting to be complete and accepted by the parties, 
which list excluded the Reclamation Plant employees, con¬ 
stitutes substantial evidence as to eligibility which was 
available to the Board for consideration. 

In addition to the above items, the National Mediation 
Board also had before it the written memoranda of the 
interested organizations which were filed with it after a 
protest had been made by the Federation. These memo 
randa are the means chosen by the parties themselves by 
the agreement set up on page 333 of the record to state 
their cases to the Board. They are not extensive, but they 
are as complete as the parties desired them to be. Through 
them the following representations were made to the 
Board: 

The Federation in its presentation (R. 334) relied on 
one fact, namely, that the Reclamation Plant employees 

* Oral testimony presented at the trial regarding the authenticity of 
the eligibility list will be considered in a later section of this brief, this 
testimony being matter which was not before the Board, and therefore 
not a part of its record. 
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were within the scope of its collective bargaining agree¬ 
ment with the carrier. 

The Brotherhood supported its position in its presen¬ 
tation (R. 335) by calling attention to the fact that the 
invocation addressed to the Board did not include the 
Reclamation Plant employees, that they are not in the Me¬ 
chanical Department* of the railroad, that they are under 
the supervision of the general storekeeper and not that of 
Mechanical Department supervisors, and that reclamation 
plant employees are not generally considered as being in 
the craft or class involved in this proceeding, taking the 
railroad industry as a whole. Other assertions made by 
the Brotherhood are basically re-statements of the above. 

The Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees, which 
appears to have been interested in this phase of the pro¬ 
ceeding, also filed a statement with the National Mediation 
Board, wherein it asserted that the Reclamation Plant is 
a part of the Stores Department, and not of the Mechanical 
Department; that the agreement between the Brotherhood 
of Railway and Steamship Clerks, etc., and this carrier, 
antedates the Federation’s agreement, and includes the 
Reclamation Plant workers in its scope rule; that the 
Brotherhood has conducted active collective bargaining for 
these employees in the past, and that the carrier reports 
Reclamation Plant employees as being connected with the 
Stores Department, and not the Mechanical Department, 
and so charges their services (R. 336-337). 

Recognizing that the statements referred to above 
would scarcely be considered as evidence in a court of law, 
recognizing that they are more assertion than proof, never¬ 
theless, this is the material which the parties themselves 
submitted to the Board, and upon which they elected to 

* The Mechanical Department of a railroad is that department which 
is engaged in the operation of maintenance and repair of railroad equip¬ 
ment 
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stand in seeking a decision from it. It must also be re¬ 
membered that the tribunal to which this issue was sub¬ 
mitted is an informal one, and one which has long been 
familiar with the general facts in this field. It was called 
upon, in light of these' submissions and the other facts in 
the record, to make a decision. It held that the Reclama¬ 
tion Plant employees were not members of the craft or 
class of firemen, oilers and helpers, roundhouse and rail¬ 
way shop laborers. In this decision, it w T as supported by 
a number of facts. On the face of things, it is apparent 
that a reclamation plant is not a power plant, a roundhouse 
or a railway shop. There was credible evidence before the 
Board that the Reclamation Plant was not a part of the 
Mechanical Department of this carrier at all, but a part 
of the Stores Department, and under the supervision of 
officials of that department. The Board had before it an 
eligibility list, agreed to by the parties, which excluded 
the Reclamation Plant employees. There had been made 
to it assertions that a third organization, the Brotherhood 
of Railway Clerks, actually represented and had bargained 
for the workers in the Reclamation Plant. 

These were items of evidence which were presented to 
the Board. It was at liberty to believe or disbelieve them, 
and to attach to them such weight as it deemed proper. 
Perhaps the court may feel that, had the case been before 
it in the first instance, it would have decided the issue 
otherwise. It may feel that some of this evidence was mis¬ 
taken or that the Board’s decision was incorrect. This, 
however, is not enough. Before the court may set aside the 
decision of the Board, it must satisfy itself that that deci¬ 
sion was wholly unreasonable, arbitrary, contrary to law, 
or without any support in the evidence. 

As above noted, the District Court found that no such 
conclusion was justified by the record in this case, and we 
submit that its finding in this connection was correct. 
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2. The Evidence Presented to the Court Only Does Not 

Establish That the Board’s Decision Was Invalid 

We have already called attention to the fact that the 
District Court permitted certain de novo testimony to be 
presented, subject to the defendants’ motion to strike, and 
that this motion was granted in the course of the final order. 
Although we believe that this action on the part of the 
court was proper, nevertheless since the testimony in ques¬ 
tion forms a part of the record before this court, we con¬ 
sider it desirable to make some examination of it. 

It must be kept in mind that any consideration of this 
sort of evidentiary material is strictly limited by the appli¬ 
cable rules of judicial review of administrative decisions 
generally. To permit a defeated party to attack such a 
decision by advancing new evidence not before the Board, 
by attempting to disprove evidence on which the Board 
acted, or by attempting to show through further testimony 
that the Board erred in its weighing of the factors before 
it, would have the effect of granting him a retrial of the 
issues of the case, a result which the law of judicial review 
has consistently sought to avoid. Accordingly, the only 
possible relevancy of the evidence in question must neces¬ 
sarily be to establish that the Board’s decision was un¬ 
reasonable or capricious, or without support in the evidence 
presented to it. To what extent have the appellants suc¬ 
ceeded in accomplishing any such result? 

In the first place, the Federation has endeavored to 
impeach the eligibility list (R. 215-217) by asserting that 
it was not the list agreed to by the parties. The witness 
Carter, called by the Federation, asserted on the witness 
stand that the original list furnished him, and to which he 
had agreed, contained the names of the Reclamation Plant 
employees (App. 27-28). The list which Carter had is in 
existence, according to him. If there is such a list which 
differs from that found in the Board’s files, it certainly con- 
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stitutes powerful evidence of bad faith on the part of the 
Mediator and the Board, and one would naturally suppose 
that such evidence would have been made available to the 
court. It is significant, therefore, that no such list was 
produced at the trial, for the asserted reason that the wit¬ 
ness had left it at home because he “did not know it was 
necessary” (App. 57). When this wholly unsatisfactory 
testimony is contrasted with the clear and unequivocal 
statements of Mediator Kiernan while on the witness stand 
(App. 153-154), to the effect that the list shown on pages 
215-217 of the record is the original eligibility list accepted 
by the parties, we submit that the District Court properly 
found to that effect, in its Sixth Finding (App. 92). 

The second general class of testimony advanced by the 
Federation was that which challenged the statements made 
to the Board by various parties, to the effect that the Recla¬ 
mation Plant men are employed in the Stores Department, 
of the carrier, under the supervision of the General Store¬ 
keeper, rather than in the Mechanical Department, where 
firmen, oilers and their helpers, roundhouse and railway 
shop laborers find employment. If this testimony is to be 
accepted at its face value, it tends to establish that one 
factual element on which the Board relied was incorrect. 
Even, however, if a mistake was made in this connection 
(which we deny), it was not the Board’s mistake. The 
Federation had ample opportunity to present its claim to 
the Board in this regard, and neglected to do so. No party 
***nv be heard to complain because any tribunal failed to 
•‘onsider evidence which was not before it.* 


•The above discussion is not to be considered by the Court, as an 
admission on our part that the Reclamation Plant employees are in fact 
workers in the Mechanical Department. We have arsrued this point as 
above simply for the reason that no evidence was advanced before the 
court by the Brotherhood in this connection. We call attention, however, 
to the testimony of Mediator Kiernan, presented bv the National Media¬ 
tion Board, to the effect that he had inspected the Reclamation Plant and 
that the duties of the men. were not related to the repair of railroad 
equipment. (App. 160.) He was unable to state, however, anything with 
regard to their supervision. 
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The third phase of the Federation’s oral testimony con¬ 
sists in an attack upon the agreement made by the parties 
on April 3, 1941, which provided that the eligibility con¬ 
troversy should be submitted to the National Mediation 
Board and its decision accepted (R. 333). The testimony 
advanced for this purpose appeals to us as particularly un¬ 
convincing. The witness Carter first asserted that he did 
not recall that the agreement as signed by him contained 
any statement to the effect that his organization would be 
bound by the Board’s decision (App. 87), and asserted that 
his understanding was that the matter was to be referred to 
the carrier for its decision, after which the Mediator was 
to decide (App. 91). It is obvious in this connection that 
the Board could not legally and was not likely to attempt 
to shift its responsibility or consent to be bound by any 
decision made by the railroad company. Later in the testi¬ 
mony of this witness, he stated that he had informed the 
President of his organization that the last sentence of the 
agreement was not in it when he signed (App. 134), but 
upon examination by the court, refused to say positively 
that this was a fact, and represented that he did not read 
the agreement because he did not have his glasses with him 
at the time (App. 135). He admitted, however, that on the 
very day when this agreement was signed, he wrote a letter 
to the National Mediation Board, pursuant to the agree¬ 
ment, stating the Federation’s position with regard to the 
controversy (App. 137-138), an act which he surely would 
not have done had he actually then believed that the matter 
was to be decided by reference to the carrier. The con¬ 
fusion in this testimonv is obvious. Mediator Kiernan went 

•> 

on the witness stand and testified to the contrarv as to all 

•> 

essential elements and to the effect that the agreement was, 
as far as he knew, thoroughly understood by Carter and 
voluntarily entered into by him (App. 161 and 163). It 
seems hardly possible that a clear and simple statement 
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such as the one contained in the last sentence of this agree¬ 
ment could have been misinterpreted or overlooked, as the 
appellants claim. We conclude, therefore, that this attack 
has wholly failed, and that the agreement appearing on 
page 329 of the record should be considered by the court as 
a valid agreement fully binding upon the Federation. 

In addition to the foregoing, the Federation submitted 
to the court certain authorizations (R. 184-189), secured by 
it from Reclamation Plant employees in 1935 (App. 24-25). 
We do not desire to comment on this evidence except to 
point out that it can scarcely be considered to have any 
relevancy in connection with the representation controversy 
handled by the Board in 1941, or in connection with this 
case. 

The above represents what we believe to be a full and 
fair summary of the significant evidence offered by the 
Federation, which evidence was in addition to that sub¬ 
mitted to the Mediation Board. If such evidence had been 
held to be admissible, it is submitted that it entirely failed 
to establish that the Board’s decision was arbitrary or un¬ 
reasonable in any way. The only doubt cast by it upon the 
authenticity of any information in the hands of the Board 
was that regarding the department in which the Reclama¬ 
tion Plant employees work and the official positions of their 
supervisors. Even if this evidence were conceded to be 
both admissible and correct, it still did not destroy the re¬ 
maining factual bases of the Board’s decision, bases which 
were pointed out above in connection with our discussion of 
the Board’s record. We conclude, therefore, that the evi¬ 
dence presented de novo by the Federation in the District 
Court wholly failed to show any basis upon which the de¬ 
cision of the National Mediation Board could be set aside. 
The court’s findings as to the facts in connection with this 
evidence are shown on App. pp. 92-96, Findings of Fact 
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Nos. 6-14, inclusive. The conclusion drawn by it from 
these findings was phrased thus: 

“Even if this evidence de novo were considered 
admissible on this issue, it does not establish that 
the Board’s decision was arbitrary and unreason¬ 
able.” (Ninth Conclusion of Law, App. 97.) 

Summary It follows from all of the foregoing that the de¬ 
cision of the National Mediation Board was 
fully justified by its record and the facts which it had be¬ 
fore it, and that the Federation was unable to impeach any 
substantial part of that record. Accordingly, this court 
should sustain the Board and the decision of the District 
Court in accordance with the established principles of law 
applicable to the judicial review of administrative deter¬ 
minations. 

II. The Decision of the National Mediation Board Is Valid as 
an Arbitration Award Made Pursuant to an Agreement of 
the Parties 

Even, however, if the decision of the National Media¬ 
tion Board in this case were not sustainable under rules of 
administrative law, still the appellants could not prevail. 
As noted above, the Federation in the agreement of April 3, 
1941 (R. 333), agreed to submit this controversy to the Na¬ 
tional Mediation Board, and to be bound by its decision. 
Certainly a party may waive such rights to judicial review 
as he has under the law by agreeing to accept a decision of 
an administrative tribunal as final and binding upon him. 

Persons are free at any time to submit their differences 
to privately established boards of arbitration. Such arbi¬ 
tration agreements are recognized and encouraged by the 
courts as being conducive to a speedy and orderly settle¬ 
ment of disputes, and arbitration awards may be set aside 
only under the most extreme circumstances. 
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“Since an award of arbitrators upon a matter in 
difference between parties is regarded as the judg¬ 
ment of a court of last resort for that controversy 
and all reasonable presumptions will be entertained 
in its favor, but none to overthrow it, the courts will 
permit it to be avoided or impeached only in a very 
clear case; at common law it is more final than a 
judgment in this respect, for unless required in the 
submission that it do so, it need not conform to law. 
The general rule is that errors of law or fact, or an 
erroneous decision of matters submitted to the judg¬ 
ment of the arbitrators, are insufficient to invalidate 
an award fairly and honestly made. Nothing in the 
award relative to the merits of the controversy as 
submitted, however wrongly decided, is ground for 
setting aside an award in the absence of fraud, mis¬ 
conduct, or other valid objections. An award will 
not be held invalid merely because unjust, inade¬ 
quate, excessive, or contrary to law.” (3. Am. Jur. 
958-959.) 

“In general, an award will be impeached, set aside, 
vacated, or annulled only for grave cause shown, and 
it is held that such cause must be more than is re¬ 
quired to set aside the verdict of a jury, and at least 
such as would invalidate a judgment. An award ob¬ 
tained by fraud of the party, or by reason of fraud, 
corruption, partiality, or gross misconduct of the 
arbitrators, will be set aside by a court of equity, 
where courts of law do not possess the power, as 
being against equity and good conscience. Generally, 
a court of equity may interfere to set aside awards 
in cases of this kind upon the same principles, and 
for the same reasons, which will authorize its inter¬ 
ference in regard to other matters where the law 
does not afford an adequate remedy. As a rule, how¬ 
ever, an award stipulated by the parties to be final 
will not be set aside unless it is clearly made to ap¬ 
pear that there has been fraud by a party, or the 
arbitrators have mistaken their authority, departed 
from the. submission, clearly misconceived their 
duties, acted upon some fundamental and apparent 
mistake, or have been moved by fraud or bias.” (3 
Am. Jur. 961.) 
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No reason is apparent why parties who may snbmit a 
matter in controversy to private arbitrators and thus ex¬ 
clude themselves from resort to the courts except in the 
situations noted in the above excerpts may not similarly 
agree to submit themselves to and be bound by the decision 
of a governmental tribunal established by statute with like 
results. 

In accordance with the principles above stated, the Dis¬ 
trict Court, in its Second, Third and Fourth Conclusions of 
Law, held that: 

“2. The • * * agreement of April 3, 1941, con¬ 
stituted a bona fide arbitration agreement with re¬ 
spect to the question of the eligibility of the reclama¬ 
tion plant employees. 

“3. The Board having issued in good faith its de¬ 
cision as arbiter that the reclamation plant em¬ 
ployees were ineligible to vote because not part of 
the craft or class of railway shop laborers and power¬ 
house employees, an arbitration award resulted. 

“4. Although the Board is a government agency, 
its a-ward and decision, issued in accordance with 
this arbitration agreement, are conclusive upon the 
parties and this Court.** 

The appellants have attacked these conclusions on two 
grounds. In the first place, they call attention to the fact 
that Section 7 of the Railway Labor Act (U. S. C. Title 45, 
Section 157) mades special provision for the arbitration of 
certain disputes. They assert that this section contains 
provisions regulating the number of arbitrators, the form 
of arbitration agreements, etc., none of which requirements 
were observed in this case. The appellants* statements in 
this connection are entirely correct. They have failed to 
note, however, that the statutory arbitration provided for 
in Section 7 is limited in its scope to “controversies be¬ 
tween a carrier or carriers and its or their employees.’* The 
present controversy being one among employees only, in 
which no carrier is involved, could not possibly be sub- 
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mitted to arbitration under the special procedure estab¬ 
lished in Section 7. Surely it cannot be logically argued 
that because one section of the Railway Labor Act pro¬ 
vides for voluntary arbitration in certain cases and between 
certain parties, no other case arising under the Act can be 
submitted to arbitration under any circumstances. 

The second basis of appellants’ attack on the District 
Court decision on this point is not entirely clear to us. The 
argument appears to be that, inasmuch as the National 
Mediation Board is under a statutory duty to decide ques¬ 
tions of eligibility in a representation case, it cannot be 
vested with authority to arbitrate them by agreement of the 
parties. This contention, however, is unsound. The Board 
issued a decision in this case which fully conforms to its 
statutory obligation. The fact that the parties agreed to 
accept that decision as final does not make it any less a de¬ 
cision within the meaning of the statute. Clearly the 
Board has performed its statutory function. The parties, 
however, have agreed that its conclusion should have a 
higher degree of finality as to them, than it would other¬ 
wise have had, i.e., the virtually absolute finality of an 
arbitration award. The purport of the District Court’s de¬ 
cision was that it refused to relieve the Federation of the 
consequences of its own voluntary agreement. 

It is submitted, therefore, that the Federation’s agree¬ 
ment to accept whatever decision might be made by the 
National Mediation Board as binding upon it constitutes a 
waiver of any right to secure a judicial review of the de¬ 
cision under the principles of administrative law, and en¬ 
dows the ruling of the Board with an authority analogous 
to that possessed by an award of a board of arbitration, 
which can be set aside only for fraud, collusion or gross 
impropriety. No such defect appears in the decision of 
the National Mediation Board in this case, and the same 
should accordingly be sustained. 




22 


CONCLUSION 

We conclude that the District Court for the District of 
Columbia correctly decided the issues in this case, and cor¬ 
rectly upheld the ruling of the National Mediation Board: 

First, because neither the record of the Board nor the 
evidence produced at the trial establishes that the Board’s 
decision was in any way unreasonable or capricious. On 
the other hand, it appears affirmatively that the decision in 
question was supported by credible evidence. 

Second , because even if the decision could not be sus¬ 
tained under the principles of administrative law, neverthe¬ 
less the parties bound themselves to accept it by free and 
voluntary agreement, which agreement constitutes a waiver 
of any right of judicial review properly so-called, and in 
the absence of a positive showing of fraud or misconduct 
on the part of the Board precludes the Federation from any 
resort to the courts. 
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In the United States Court of Appeals for the 
District of Columbia 

October Term, 1943 
No. 8591 

National Federation of Railway Workers, et al., 

APPELLANTS 

V. 

National Mediation Board, David J. Lewis, Chairman, 
Otto S. Beyer and George A. Cook, Members, et al., 

APPELLANTS 1 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEES, NATIONAL MEDIATION BOARD 
AND ITS INDIVIDUAL MEMBERS 


COUNTERSTATEMENT 

This is an appeal, noted June 17,1943, from a final decree of 
the District Court of the United States for the District of Col¬ 
umbia dated June 11,1943. (Appellants’ appendix 98.) 2 The 
decree dismissed, pursuant to the court’s findings of fact and 
conclusions of law (App. 91-98), appellants’ complaint against 
the National Mediation Board and its individual members. 
Appellant National Federation of Railway Workers (herein- 

1 Since the institution of this suit, David J. Lewis and Otto S. Beyer have 
retired as members of the National Mediation Board and been succeeded 
by William M. Leiserson and H. H. Schwartz. 

* Inasmuch as appellants’ appendix is the only one, it will be referred to 
hereafter merely as App. 


fc) 
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after referred to as the Federation) is an unincorporated rail¬ 
way labor union, and the other appellants are certain of its in¬ 
dividual members employed on the Texas <fc Pacific Railway. 
Two other railway labor unions, the Brotherhood of Railway & 
Steamship Clerks, Freight Handlers, Express & Station Em¬ 
ployees (hereinafter referred to as the Clerks) and the Inter¬ 
national Brotherhood of Firemen, Oilers, & Helpers, Round 
House & Railway Shop Laborers, Functioning and Acting by 
and Through Railway Employees Department. American Fed¬ 
eration of laborers (hereinafter referred to as the Firemen) 
were on motion permitted to intervene as defendants by orders 
of the court dated May 3, 1943 (App. 19-22). In the court’s 
final decree the order of May 3, 1943, permitting the Clerks to 
intervene was vacated (App. 99). 

The complaint (App. 1-10) sought to set aside a certification 
issued by the National Mediation Board under the Railway 
Labor Act on April 17, 1941 (App. 340-1). This certification, 
issued after an election conducted by the Board through its 
mediator, designated the Firemen rather than the Federation 
as the duly authorized representative of the craft or class of 
powerhouse employees and railway shop laborers on the Texas 
and Pacific Railroad. The certified vote for the several con¬ 
testants in this election was 14S for the Firemen, 13S for the 
Federation, and 6 for a third union. 3 the Power House Em¬ 
ployees in Mechanical Department, Texas & Pacific Railway. 

The issues, and the only issues, before the district court 4 and 
now this court are: (1) As to the validity of the Board’s deter¬ 
mination in the course of this election (App. 339, 340) that 
32 laborers in the reclamation plant of the Texas and Pacific 
Railway Company at Marshall, Texas, were not part of the 
craft or class of railway shop laborers and power house em¬ 
ployees, and therefore not entitled to have their ballots counted 
in the present election; and (2) as to the validity of the action 
of the Board’s mediator in refusing to allow' one Nathan 
Rodgers, not a reclamation plant employee, to vote. Appel¬ 
lants contend that if these ballots had been counted they would 
have swung the election in favor of the Federation. 


* This union is not involved in this case. 

4 See the district court’s finding of fact number 5 (App. 92). 
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The pertinent facts, as they appear from the court’s find¬ 
ings of fact and the record, are as follows: 

The services of the Board were invoked, pursuant to section 
2, ninth, of the Railway Labor Act by the Firemen to settle a 
dispute as to whether it might represent power house em¬ 
ployees and railway shop laborers on the Texas and Pacific 
Railway Company (App. 340). The records of the Board 
show that at the time the invocation was received the power 
house employees were represented by a union known .as the 
Power House Employees in Mechanical Department, Texas 
and Pacific Railway Company, and the railway shop laborers 
were represented by the Federation (App. 340). The Board 
assigned one of its mediators, James P. Kiernan, to conduct 
an election among these three unions in order to determine 
which was the authorized representative, provided that all 
parties agreed upon an eligible list of voters and related rules 
to govern the eiection (App. 340). A dispute developed at the 
outset as to whether the power house employees and the railway 
shop laborers were part of a single craft (App. 340). The 
Board, after hearing, at which all three contestants were repre¬ 
sented, determined that both groups did constitute a single 
craft and that both groups should be entitled to vote in this 
election (App. 327, 340). 

On May 22,1941 in advance of the election the three contest¬ 
ing unions agreed in writing to a list of voters who would be 
eligible to vote in this election (App. 92,329-330). The district 
court specifically found (App. 92) that this agreement was 
signed by Ed Carter on behalf of the Federation and that the 
names of the 32 reclamation plant employees were not on 
this agreed eligibility list, but that the name of Nathan Rodgers 
was on this list. 

The remaining facts can best be stated by merely setting 
forth verbatim, certain findings of fact made by the trial court 
(Judge O’Donoghue, App. 92-96): 

The Board s mediator refused to permit the reclama¬ 
tion plant employees to vote when they presented 
themselves at the polls at Marshall, Texas on March 
29, 1941. The mediator’s refusal to do so was based 
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on the fact that he found, after questioning the men, 
that their names were not on the agreed eligibility list. 
His refusal was not based upon the fact that he had 
on or about this time received a communication, dated 
March 28, 1941, from the Clerks, claiming that these 
men were not entitled to vote because they were part of 
a different craft represented by the Clerks and not part 
of the craft of railway shop laborers and power house 
employees. Ed Carter, the representative of the Fed¬ 
eration, was present at Marshall and told the mediator 
that since the names of the reclamation plant employees 
were not on the eligible list, he would agree not to vote 
them. Carter raised no objection at that time as to the 
failure to vote these men. 

The mediator at Marshall, Texas, on this same day 
struck the name of Nathan Rodgers off of the eligibility 
list and refused to let him vote. The mediator did so be¬ 
cause, after questioning Rodgers for some time; he did 
not believe that the latter’s duties were laborers’ duties in 
the craft of railway shop laborers and power house em¬ 
ployees. The mediator acted pursuant to the provision 
in the written agreement as to the eligibility list which 
permitted changes to be made in the list to correct error 
as provided in the rules governing the election. The 
pertinent election rule with which the mediator thereby 
sought to comply was that the election should be only 
among laborers in the craft of railway shop laborers and 
power house employees. Carter, the Federation repre¬ 
sentative, while originally protesting as to the failure to 
vote Rodgers, no longer protested after the mediator had 
questioned Rodgers. Carter then agreed that Rodgers’ 
name did not belong on the list, and struck the latter’s 
name off his own copy of the eligibility list at the same 
time as the mediator did so. 

Carter on the next day, March 30, 1941, sent a tele¬ 
graphic protest to the Board, because of the failure to 
vote the reclamation plant employees (App. 352). But 
no mention was made in that protest or any other pro- 
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. test ever filed with the Board concerning the failure of 
the mediator to permit Rodgers to vote. 

As a result of this protest the mediator was directed 
by the Board to return to Marshall, investigate the 
status of the reclamation plant employees, vote them, 
impound their ballots, and submit the matter to the 
Board. 

The mediator followed those instructions, securing 
a list of the reclamation plant employees from the car¬ 
rier. On April 3, 1941, the mediator secured a written 
agreement signed by the representatives of the Firemen, 
the Clerks, and the Federation, to the effect that the 
ballots of the reclamation plant employees should be 
impounded and that each of the union representatives 
would furnish the Board with a statement setting forth 
his reasons for wanting to or not wanting to count these 
impounded ballots with the others (App. 333). At the 
time of signature this agreement contained the follow¬ 
ing last sentence: 

‘‘We further agree to abide by the decision of the 
Mediation Board, after it has considered facts set forth 
in our written statements, as to whether or not the bal¬ 
lots cast by the reclamation plant laborers shall be 
counted in said election.” 

Carter signed this agreement on behalf of the Federa¬ 
tion of his own free will, after having been given a chance 
to read it. He did not complain to the mediator that 
he couldn’t read it because he did not have his glasses. 

Pursuant to this agreement Carter furnished to the 
Board, under date of April 3,1941, and on behalf of the 
Federation, a written statement setting forth the union’s 
reasons for wanting the reclamation plant employees 
voted (App. 334). This statement also said that the 
Federation “did not have any protests in the election 
under National Mediation Board Case No. R-735 ex¬ 
cept as noted above regarding the Reclamation Plant 
Laborers.” The Firemen and the Clerks also filed sep¬ 
arate written statements dated April 3, both contending 
that those workers were not part of the craft of railway 
shop laborers (App. 335-8). The mediator wanted to 
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get this information for the Board on a plane which left 
Marshall about four o’clock in the afternoon. 

On April 4, 1941, at 5:10 P. M., the Board wired the 
mediator and the parties as follows: 

“Reference R-735, Board decided as follows quote 
based upon investigation and briefs of the parties and 
the intervening organization it is conclusion of the Na¬ 
tional Mediation Board that the Reclamation Plant 
Laborers at Marshall, Texas, in the service of the Texas 
and Pacific Ry. Co. shall not participate in the election 
for the purpose of selecting representatives under the 
Railway Labor Act for the craft or class of power house 
employees and railway shop laborers since they are not 
a part of this craft or class. The Board therefore directs 
that the votes of these employees shall not be opened or 
counted. The mediator is directed to proceed with the 
counting of all other ballots in his possession and make 
tabulation and report thereof to the Mediation Board” 
(App. 339). 

On April 5, 1941, the mediator prepared a report of 
the election results, not counting the ballots of the rec¬ 
lamation plant employees, and designating the Fire¬ 
men as the winner. As part of this report there was a 
certificate signed by Carter to the effect that the elec¬ 
tion was fairly conducted and that the tabulation of 
the votes was accurate and complete. 

As aforementioned, the Board on April 17,1941 issued 
its official certification (App. 10). On April 21 the 
Federation, through its general president, L. W. Fair- 
child, filed a written protest with the Board against 
this certification. On June 2,1941 the Board dismissed 
the protest after reviewing the whole case. 5 

8 The findings, ns printed in appellant’s appendix (App. 96), contain also 
the following finding, numbered 16, reading as follows: 

“No evidence was introduced by the Federation either before the Board 
or this Court that colored employees are excluded from full membership 
rights in either the Firemen or the Clerks.’’ 

This finding was printed by error. While such a finding was submitted 
by appellees, the court, stating that there was no such issue in the case, 
asked that it be stricken, and the findings as actually approved and signed 
by the court do not contain this finding (R. 3i>8). 




The case was heard on the pertinent certified records of the 
Board (Plaintiff’s Exhibit 5, subexhibits 1 through 12), por¬ 
tions of which are printed in this record (App. 221-341), and 
on the oral testimony de novo of appellant’s representative, Ed 
Carter (App. 23-65), the three individual appellants (App. 
65-71), and the Board’s mediator, Kiernan (App. 71-89). 

The court determined that the Board’s decision and election 
were valid in all respects and that the complaint must be dis¬ 
missed (App. 98). Specifically, it concluded as a matter of law, 
that the evidence de novo offered by appellants and received 
subject to a motion to a strike made by the Board, should be 
stricken insofar as it related to the issue of whether the reclama¬ 
tion plant employees were part of the craft or class of railway 
shop laborers and powerhouse employees, inasmuch as the 
Board had conducted a hearing and passed upon this issue 
(App. 97). It further concluded that Carter had authority, 
as agent of the Federation in the election, to sign the agreement 
of April 3,1941, submitting the question of eligibility of the rec¬ 
lamation plant employees to the Board and agreeing to abide 
by its decision, and that when the Board had issued its decision 
on that question an arbitration and award resulted which was 
conclusive upon the parties and the court (App. 96). The 
court further held that even if it were free to review the Board’s 
determination as to the scope of a craft or class, that determina¬ 
tion was one of fact which could not be set aside if supported by 
substantial evidence and a rational basis in the record, and that 
here there was substantial evidence and a rational basis for the 
Board’s decision that the reclamation plant employees were not 
part of the craft of railway shop laborers and powerhouse em¬ 
ployees (App. 96-97). It concluded, too, that even if the 
stricken evidence de novo were to be considered admissible, it 
did not establish that the Board’s decision was arbitrary and un¬ 
reasonable (App. 97). As to the failure of the mediator to per¬ 
mit Nathan Rodgers to vote, the court held that since no com¬ 
plaint was ever made to the Board concerning such action, 
appellants were precluded from questioning such action in 
court (App. 97). It was concluded also in this connection, 
that such action by the mediator was justified, and that even 
if it were not, the error committed was harmless, since it could 

5C0356—13-2 
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not possibly have affected the outcome of the election (App. 
97). It determined also that the Board’s decision and certifi¬ 
cation did not deprive appellants of any constitutional rights. 
Finally, the court determined that the Clerks had no standing 
to intervene, as a defendant, for the reason that the Board’s 
decision did not purport to designate the bargaining representa¬ 
tive of the reclamation plant employees (App. 98.) 

A word should be said concerning the jurisdiction of the dis¬ 
trict court and this court in the present case. No specific pro¬ 
vision is made by statute for judicial review of decisions of the 
Mediation Board. Nevertheless, the district court and this 
court in numerous decisions have sought to review such deci¬ 
sions in an equity suit. Consequently, no objection was made 
at the trial as to the court’s general jurisdiction to review such 
decisions. However, since the decision of the district couFt in 
the instant case, the Supreme Court on May 24, 1943, in grant¬ 
ing certiorari (64 S. Ct. 1175) from this court’s decision in 
Switchmen's Union v. National Mediation Board, 135 F. (2d) 
785, 76 App. D. C., asked the parties, including the Solid-' 
tor General, to brief and argue the question of the district 
court’s jurisdiction in this type of case. The Solicitor General 
in brief and argument before the Supreme Court took the 
position that there is no basis for equity jurisdiction, insofar 
as the Board and its members are concerned, since the Board 
has no power to enforce its certifications. He took the view, 
however, that such certification might be attacked in a suit 
between the contesting unions. The Supreme Court’s decision 
has not yet been issued. 

STATUTE INVOLVED 

Section 2, ninth, of the Railway Labor Act (48 Stat. 1186, 
45 U. S. C. sec. 152, ninth), which is here involved, provides as 
follows: 

If any dispute shall arise among a carrier’s employees 
as to who are the representatives of such employees 
designated and authorized in accordance with the re¬ 
quirements of this chapter, it shall be the duty of the 
Mediation Board, upon request of either party to the 
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dispute, to investigate such dispute and to certify to 
both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have been 
designated and authorized to represent the employees 
involved in the dispute, and certify the same to the 
carrier. Upon receipt of such certification the carrier 
shall treat with the representative so certified as the 
representative of the craft or class for the purposes of 
this chapter. In such an investigation, the Mediation 
Board shall be authorized to take a secret ballot of the 
employees involved, or to utilize any other appropriate 
method of ascertaining the names of their duly desig¬ 
nated and authorized representatives in such manner as 
shall insure the choice of representatives by the em¬ 
ployees without interference, influence, or coercion exer¬ 
cised by the carrier. In the conduct of any election for 
the purposes herein indicated the Board shall designate 
who may participate in the election and establish the 
rules to govern the election, or may appoint a committee 
of three neutral persons who after hearing shall within 
ten days designate the employees who may participate 
in the election. The Board shall have access to and 
have power to make copies of the books and records of 
the carriers to obtain and utilize such information as 
may be deemed necessary by it to carry out the pur¬ 
poses and provisions of this paragraph. 

SUMMARY OF ARGUMENT 

I 

The Board’s decision is valid under settled principles of ad¬ 
ministrative law. Appellants were granted a fair hearing by 
the Board on the question whether the reclamation plant em¬ 
ployees fell within the craft of railway shop laborers and power 
house employees. In any event they cannot complain that 
the method of hearing employed, the filing of written statements 
by each party with the Board, deprived them of due process of 
law, since their duly designated representative consented on 
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their behalf to this method. Since the Board is required by 
statute to determine the scope of a class or craft of railroad 
employees, and since there was a hearing here on that question, 
the court properly held that it could not consider evidence de 
novo on that question, but that it must hear the case on the 
record before the Board and support the Board s decision if sup¬ 
ported by substantial evidence. There was before the Board 
substantial evidence in the written statements to support the 
Board’s conclusion that the reclamation plant employees were 
not part of the craft of railway shop laborers and powerhouse 
employees. Even if the evidence de novo received under ob¬ 
jection at the trial be considered admissible, the court properly 
found that it failed to establish any arbitrary or unreasonable 
action by the Board. 

II 

The Board’s decision is also valid as an award made upon an 
arbitration agreement of the several parties, in which they 
agreed to abide by the Board’s decision. It is thus under settled 
principles conclusive upon the court. 

ARGUMENT 

I 

The decision of the National Mediation Board is valid ac¬ 
cording to established principles of administrative law 

A. The Mediation Board accorded appellants a fair hearing, the constitu¬ 
tionality of which they are precluded from attacking by their own 
consent 

Appellants contend (Br. 30-32) that they were not granted 
a hearing by the Board which satisfied the requirements of due 
process of law. It is complained specifically that the method 
of hearing providing, namely the filing of written statements 
with the Board by the contesting unions setting forth their 
respective reasons for wanting or not wanting the reclamation 
plant employees voted; deprived appellants of an opportunity 
to know and meet the opposing claims. And it is said that 
under the dictrine of Morgan v. United States, 304 U. S. 1, 18, 
this was unconstitutional. 
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But it is submitted that, even apart from the peculiar con¬ 
siderations in the present case to be mentioned hereafter, ap¬ 
pellants were accorded a fair hearing on the question of the 
scope of the craft. The Morgan case, upon which reliance is 
placed, had reference to an entirely different situation, one 
where a case was heard by a trial examiner rather than by an 
administrative agency itself, as here. The court took great 
pains to point out (304 U. S. 1, 22. 25-26) that its statement 
that parties must be apprized in advance of the opposing party's 
(there the Government’s) contentions, related only to the 
former situation and not to the latter. It is settled law that 
due process is satisfied when a hearing appropriate in the par¬ 
ticular circumstances is afforded, and that what may be re¬ 
quired in the nature of a hearing in one type of case need not 
be required in another. Norwegian Nitrogen Co. v. United 
States, 288 U. S. 294, 317. It was there held that the Tariff 
Commission in conducting a hearing, 0 need not accord a party 
the right of cross examination. The Railway Labor Act does 
not specifically require the Board to hold hearings, nor de¬ 
scribe the type of hearing to be held, nor even confer the sub¬ 
poena power upon the Board. There is also a great need for 
summary action 7 in the determination of voting crafts and 
the conduct of elections, if the Board is to prevent stoppages, 
through strikes, of the nation’s vital rail arteries. While under 
this court’s decision in Brotherhood of Railroad Trainmen v. 
National Mediation Board, 88 F. (2d) 757, 66 App. D. C. 375 
the Board must hold a hearing when making a determination 
as to the scope of a craft or class, it is submitted that an ap¬ 
propriate hearing was held here. Thus, appellants were given 
a complete opportunity to submit evidence and argument in 
support of their position, the same opportunity as was accorded 
their opponents. The essence of a hearing has been described 

•The court observed that the Tariff Commission, unlike other adminis¬ 
trative agencies, did not issue orders. 2SS U. S. 318. The certification of 
the Mediation Board has likewise been held not to be an order. Virginian 
Ry. Co. v. System Federation, 300 U. S. 515,562. 

7 Section 2, ninth, of the act in fact states that the Board shall certify the 
duly authorized representative of a craft within 30 days after the invoca¬ 
tion of its services, though this provision has not been considered mandatory. 
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by the Supreme Court in Morgan v. United States, 298 U. S. 
468, 480 as “the hearing of evidence and argument.” It is im¬ 
material that the evidence and argument are submitted in writ¬ 
ing rather than orally. Morgan v. United States , 298 U. S. 
468,481. 

In any event, appellants are precluded by their own actions 
and their own consent from attacking the constitutionality of 
the hearing accorded them. It is well established that a party 
may by his deliberate election or by conduct inconsistent with 
the assertion of such right, waive a right which he might other¬ 
wise have asserted under the Constitution, including a right 
under the due process clause. This is true, not only of due 
process in the substantive sense (Wall v. Parrot Silver & 
Copper Co., 244 U. S. 407, 411-412; Pierce Oil Co. v. Phoenix 
Refining Co., 259 U. S. 125, 128-129), but also of due process 
in the procedural sense. Lynde v. Lynde, 181 U. S. 183, 186; 
Doty v. Love, 295 U. S. 64, 74; cf. Coe v. Armour Fertilizer 
Works Co., U. S. 413, 426. Thus, one cannot complain of 
lack of notice in judicial proceedings when he has appeared 
generally. Doty v. Love, supra. And if one can dispense with 
notice, no reason appears why one cannot also agree to dis¬ 
pense with a formal hearing. 

The findings of the court below clearly establish that ap¬ 
pellants consented, through their duly authorized agent, to the 
form of hearing granted them. Consequently, under the doc¬ 
trine of the above cases they cannot now be heard to complain 
of the constitutionality of such hearing. Thus, the court found 
as a fact (App. 94) that on April 3,1941, the mediator secured a 
written agreement (App. 333) signed by the representatives of 
the Firemen, the Clerks, and the Federation, that each of the 
union representatives would furnish the Board with a state¬ 
ment setting forth his reason for wanting to or not wanting to 
count the impounded ballots of the reclamation plant em¬ 
ployees. It further found (App. 94) that at the time of signa¬ 
ture this agreement contained the following last sentence: 

We further agree to abide by the decision of the Medi¬ 
ation Board, after it has considered the facts set forth in 
our written statements as to whether or not the ballots 


cast by the reclamation plant laborers shall be counted 
in said election. 

It found also (App. 94) that Carter signed this agreement on 
behalf of the Federation of his own free will after having been 
given a chance to read it; that he did not complain to the medi¬ 
ator that he couldn’t read it because he did not have his glasses. 
It found (App. 94-95) that pursuant to this agreement Carter 
furnished to the Board on behalf of the Federation, a written 
statement dated April 3, 1941 (App. 334) setting forth the 
union’s reasons for wanting the reclamation plant employees 
counted, and that the other unions filed opposing statements 
(App. 335-338). It concluded (App. 96) that Carter had 
authority as agent of the Federation in connection with the 
election to sign on its behalf the agreement of April 3. 1941. 

Notwithstanding these findings, appellants contend (Br. 
34-37) that Carter signed this agreement under a misappre¬ 
hension that the agreement was instead to submit the question 
of the scope of the craft to the carrier for decision rather than 
the Board, and also that he lacked authority to sign this 
agreement. 

Under rule 52 (a) of the new federal rules, which incorporates 
a rule long applied by courts of equity, findings of fact made 
by the trial judge can “not be set aside unless clearly erroneous, 
and due regard shall be given to the opportunity of the trial 
court to judge of the credibility of the witness.” Guilford 
Const. Co. v. Parker, 102 F. (2d) 46, 47 (C. C. A. 4). Where 
the credibility of witnesses is a determinative factor in arriv¬ 
ing at findings of fact, as was the case here, the reviewing court 
will not usually upset the findings made by the judge who had 
the opportunity of seeing and hearing the witness testify. 
Moore v. Ford Motor Co., 43 F. (2d) 685, 687 (C. C. A. 2); 
Malloy v. New York Life Insurance Co., 103 F. (2d) 439, 443- 
444 (C. C. A. 1). 

With this in mind, it is plain that the district court’s findings 
that the agreement, as signed, was to submit the matter to the 
Board, must be sustained. The evidence relied upon by ap¬ 
pellants in this connection is singularly unconvincing. Wit¬ 
ness Carter, the Federation’s representative, first testified that 
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he did not recall that the agreement as signed by him contained 
any statement that his organiaztion would be bound by the 
Board’s decision (App. 42) and asserted that his understanding 
was that the matter was to be referred to the carrier for its 
decision, after which the mediator was to decide (App. 43). 
Subsequently, he admitted to the court (App. 60) that he 
would not say positively that the agreement did not have the 
last sentence (agreeing to abide by the Board’s decision after 
it had considered the written statements). He then said that 
he had not read it (App. 60), but admitted that nobody kept 
him from reading it before he signed it (App. 61). He stated 
that he had written a letter to Fairchild, president of the Fed¬ 
eration, complaining that this sentence was not in the original 
when he signed it, but he admitted that he had never written 
the Board nor the mediator to that effect, and he did not pro¬ 
duce the alleged letter to Fairchild (App. 61). It is significant 
that the protest 8 subsequently filed with the Board by Presi¬ 
dent Fairchild makes no mention of any misunderstanding 
which Carter may have had. It is significant, too, that Carter 
immediately submitted a written statement to the Board con¬ 
cerning the reclamation plant employees pursuant to the agree¬ 
ment (App. 63, 334). Obviously this would not have been 
done if Carter had thought the decision was to be made by the 
carrier rather than the Board. The clear-cut testimony of 
Witness Kiernan is directly in conflict. He specifically testi¬ 
fied that this last sentence was in the agreement when Carter 
signed, that he used no force upon Carter to get him to sign it, 
that Carter was given an opportunity to read the agreement, 
and that Carter made no complaint about not having his glasses 
(App. 77-78). It is to be noted too that the mediator would 
have had no power to allow the parties to submit this question 
to the carrier rather than the Board, since the Act imposes 
upon the Board the duty to determine the scope of a craft or 
class. This greatly minimizes the likelihood that such an 
agreement was ever made. 

*This protest of April 21, 1904, referred to in the court’s finding * (App. 
95-96) was plaintiff’s exhibit 5, sub. 11. It appears in the record at pages 
342-347 but is not printed in appellant’s appendix. 
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The court’s conclusion that Carter had authority to sign 
this agreement on behalf of the Federation must also be su¬ 
stained. Carter admitted that he represented the Federation 
all through the election at orders of its president (App. 54). 
Even if he had no express authority to represent appellant, 
an agency by estoppel was created when the president of the 
Federation, in answer to the Board’s request (App. 222) as 
to who would represent the Federation at the election, wrote 
that Carter would do so (App. 223), and the Board subse¬ 
quently acted in reliance thereon. The question of the eligi¬ 
bility of the reclamation plant employees clearly arose out of 
and in the course of the election and Carter must be considered 
to have had implied authority as representative of the Federa¬ 
tion at the election, to sign, on its behalf, the agreement with 
respect to this question. In any event, the Federation must be 
held to have ratified his action when it subsequently filed a 
written protest through its president with the Board and did 
not there question Carter’s authority (Pl.’s Ex. 5, sub. 11, 
R. 342-347). But it is contended (Br. 36-37) that this was an 
unauthorized attempt to waive the right of the individual 
employees to be represented collectively by the agency of their 
choice and also to waive their right to make an individual con¬ 
tract with the carrier, which rights it is said only they may 
personally waive. Obviously, this agreement amounted to no 
such waiver. The right of collective representation under the 
Railway Labor Act is merely the right to be represented by the 
agency chosen by the majority of each particular craft (Section 
2, fourth, 45 U. S. C. sec. 152, fourth). This agreement to sub¬ 
mit the question of the scope of the craft to the Board’s deter¬ 
mination did not disturb the right of any employee to vote in 
determining the representative of the craft to which it was ascer¬ 
tained by the Board he properly belonged. Nor did the agree¬ 
ment affect at all any employee’s right to make an individual 
contract with the carrier. All that was involved here was a de¬ 
termination of the representative of the employees for collec¬ 
tive, rather than individual, bargaining purposes, collective and 
individual bargaining being two different things. See Virginian 
Ry. v. Federation , supra , 548-549. 
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Appellants intimate also (Br. 23) that there was some error 
committed by the Board in permitting participation in these 
proceedings of the Clerks, who are described as “intermeddlers.” 
But it is plain that the Board did not abuse its discretion in 
this connection. Administrative agencies have been given 
great leeway to fashion their rules of procedure to meet their 
multitudinous tasks. Federal Communications Commission v. 
Pottsville Broadcasting Co. 309 U. S. 134, 143. Here the 
Clerks, even though they were not a party to the present elec¬ 
tion, had an obvious interest in any determination as to the 
craft status of the reclamation plant employees. They claimed 
that these reclamation plant employees were not part of the 
craft of power house employees and railway shop laborers, 
who were voting in this election, but instead part of the sepa¬ 
rate craft represented by them. If these employees were treated 
by the Board as part of the craft then voting, the Clerks would 
lose all right to represent them. In view of their important 
interest in this case it might well have been reversible error 
for the Board to have refused to permit them to intervene 
before it. See Federal Communications Commission v. Nac¬ 
tional Broadcasting Co., 319 U. S. 239. The district court did 
not question the Clerks’ right to intervene before the Board. 
Though it ultimately concluded that they should not have 
been permitted to intervene before the court, the only reason 
given for this determination was that the Board’s certifica¬ 
tion did not 0 purport to designate the bargaining represent¬ 
ative of the reclamation plant employees, but only of the voting v 
craft (App. 98). If the Board had decided the case the other 
way, however, and held that the reclamation plant workers 
were part of the craft then voting, the Clerks would clearly 
have been injured. 

•The court thus apparently construed the Board's decision as holding that 
the reclamation plant employees were not part of the craft of railway shop 
laborers and power house employees, but as not necessarily determining 
that they were part of the craft represented by the Clerks. It may well be 
that the reclamation plant employees form a craft separate from both these 
crafts. Appellants assert that the reclamation plant workers are left in a 
state of suspension like Mohammed's coffin (App. 23-24), but they have 
a clear remedy to have this uncertainty cleared: by direct invocation of the 
Board’s services to determine the representative of the reclamation plant 
employees. 
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Finally, it is asserted that the Board denied appellants a fair 
hearing because its determination was issued so soon after the 
written statements were presented to it (Br. 31). The Board’s 
telegraphic decision was dated April 4,1941 at 5:10 P. M. (App. 
95, 339) and the three written statements were dated April 3, 
1941 (App. 94-95,334-338). However, the written statements 
were sent by air mail to the Board on April 3 (App. 62); they 
were stamped by the Board as having been received by it on 
April 4 (App. 334-336); and there was thus ample time for the 
Board to have considered them before it issued its decision at 
5:10 P. M. on April 4. The Board’s decision recites that it was 
“based upon investigation and the briefs of the parties and the 
intervening organization” (App. 339). In view of this recital 
and the presumption of administrative regularity ( Isbrandtsen - 
Moiler Co. v. United States, 300 U. S. 139,145), and-in view of 
the absence of any evidence to the contrary, it must be accepted 
that the Board did consider the written statements of the parties 
in making its decision. That the Board had considered the 
matter in detail is also indicated by the following portion of its 
subsequent reply of June 2, 1941 to the protest made to it by 
President Fairchild of the Federation on April 21, 1941 (App. 
95-96) : 10 

The Board ruled on April 4 that the votes of the Rec¬ 
lamation Plant laborers should remain sealed and not 
be counted in the election because these employees are 
not a part of the craft or class of power house employees 
and railway shop laborers. The hasis of this decision 
comprehended many factors. These employees are 
under the general supervision of the General Store¬ 
keeper and the Shop Superintendent who has supervi¬ 
sion over employees generally recognized as composing 
the craft or class of powerhouse employees and railway 
shop laborers, stated he had no jurisdiction over Rec¬ 
lamation Plant laborers. These employees are not 
carried on the shop laborers seniority roster, but on a 

10 As previously indicated (footnote S) the protest, which appears in the 
record at pages 342-347, was not printed in the appendix. The Board’s an¬ 
swer of June 2,1941, was likewise not printed, but appears in the record at 
pages 348-351. The quoted portion Is from page 350 of the record. 
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separate roster. The work of Reclamation Plant la¬ 
borers includes loading, unloading and classifying scrap. 
In addition they clean the plant and premises and sort 
and move materials and parts to be reclaimed. Although 
the labor agreement between the National Federation 
and the carrier covers “laborers employed in and around 
shop, roundhouse and reclamation plant’' it does not 
necessarily follow that Reclamation Plant laborers are 
part of the craft or class of “powerhouse employees and 
railway shop laborers.” Scope provisions of labor agree¬ 
ments are not considered as controlling factors by the 
Board in making rulings on employees entitled to par¬ 
ticipate in representative elections. 

B. Since there was a hearing on the question of the scope of the craft, the 
court could not hear evidence de novo on that phase of the case, but 
could only ascertain if there was substantial evidence before the Board 
to support its conclusions 

Since the Railway Labor Act imposes upon the Board the 
duty of making the determination as to the scope of a craft or 
class, and since this was done in the present case by the Board 
after hearing, the court, under settled principles of administra¬ 
tive law, as to this phase of the case, could only examine the 
record before the Board to see whether the Board’s conclusions 
were supported by substantial evidence and could not make an 
independent determination on evidence de novo. The district 
court so decided, and its determination is clearly supported by 
Shields v. Utah-Idaho Railroad Co., 305 U. S. 177, 184^185. 
That case held that where the Interstate Commerce Commis¬ 
sion had made a determination after hearing that a certain car¬ 
rier was not within an “electric interurban” exemption con¬ 
tained in the Railway Labor Act, that- determination could not 
be reviewed by an equity court on evidence de novo. The 
court’s function u r as held to be to ascertain merely whether 
there was substantial evidence before the Commission to sup¬ 
port its conclusion. There, as here, the function of determina¬ 
tion was placed upon an administrative body by the statute. 
There, as here, the parties had been accorded a hearing by the 
administrative body. There, as here, no statutory scheme for 
judicial review was provided and the review attempted was 
through an ordinary equity suit. Under these circumstances 
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it has always been held too that evidence de novo is not admis¬ 
sible in proceedings before three judge courts, reviewing, pur¬ 
suant to the Urgent Deficiencies Act of 1913, orders of the Inter¬ 
state Commerce Commission and other federal administrative 
tribunals. Louisville and Nashville R. Co. v. United States, 
245 U. S. 463, 466; Tagg Bros. & Moorhead v. United States, 
280 U. S. 420, 423; Acker v. United States, 298 U. S. 426, 434; 
National Broadcasting Co. v. United States, 319 U. S. 190, 227. 

The court in the Shields case (305 U. S. 134), of course, recog¬ 
nized the well established exception to the general rule, pre¬ 
venting evidence de novo, that such evidence is admissible as 
to a factual issue upon which the constitutionality of admin¬ 
istrative action depends. Cf. Ohio Valley Water Co. v. Ben 
Avon Borough, 253 U. S. 287, 289; Crowell v. Benson, 285 U. S. 
22, 60. But it held (305 U. S. 184) these cases inappliable be¬ 
cause the constitutionality of the action was not dependent 
upon whether the carrier was or was not an interurban electric 
railway. No more can it be said that the issue here presented 
as to whether railroad employees shall vote with one craft or 
another is a constitutional factual issue. Indeed this court 
has impliedly recognized that the question of the scope of a 
craft is merely an ordinary factual question and not a con¬ 
stitutional factual question, since it has applied the substantial 
evidence rule to this 11 and other 12 Board determinations made 
after hearing. This court has also specifically cited 13 the 
Shields case as applying to Board determinations. Further¬ 
more, other courts have likewise recognized that the general 
rule that orders of administrative agencies must be judicially 
sustained if supported by substantial evidence of record before 
the agency, is applicable to the Board. 14 Finally, the following 

11 Order of Raihcay Conductors v. National Mediation Board , 113 F. (2d) 
531, 532, 72 App. D. C. 299. 300. 

13 National Federation of Raihcay Workers v. National Mediation Board, 
110 F. (2d) 529. 533, 71 App. D. C. 266. 270, certiorari denied 310 U. S. 60S: 
Switchmen's Union v. National Mediation Board. 135 F. (2d) 785, 791, 76 
App. D. C., cert, granted 64 S. Ct. 1175. 

u National Federation of Raihcay Workers v. National Mediation Board. 
110 F. (2d) 529, 533, 71 App. D. C. 266. 270; Switchmen's Union v. National 
Mediation Board . 135 F. (2d) 785, 791, 76 App. D. C. 

U N. C. <6 St. L. Ry v. Railway Employees Department, 93 F. (2d) 340, 
342 (C. O. A. 6), certiorari denied 303 U. S. 649; Brotherhood of Raihcay 
Clerks v. Virginian Ry., 125 F. (2d) 853. S57 (C. C. A. 4). 
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statement by the court in Brotherhood of Railway Clerks v. 
Nashville C. & St. L. Ry., 94 F. (2d) 97,99 (C. C. A. 6), is par¬ 
ticularly pertinent. 

The'question as to the existence of a distinct class or 
craft is, of course, one of fact, and courts are reluctant, 
even where not precluded by statute, to disturb admin¬ 
istrative decisions thereon, but a conclusion that a craft 
does or does not exist is but the finding of an ultimate 
fact, and whether or not it is based upon substantial evi¬ 
dence can be determined only if the evidentiary facts 
giving rise to it may be examined, and the conclusion 
must then be sustained only if such evidentiary facts 
support it. The question as to the existence of sub¬ 
stantial supporting evidence becomes one of law. 

Appellant cites (Br. 18) Virginian Railway Co. v. System 
Federation, 300 U. S. 560,562 as holding to the contrary. That 
case merely holds that when the Board has not held any hearing 
as to the issues involved, a trial court, asked to enforce the 
Board's certification, may make an independent examination of 
the facts essential to the validity of the Board’s certification, 
which are not set forth in the certification. There the Board 
had merely conducted an election, but had held no hearing, since 
there was no dispute as to the scope of the voting craft. Nat¬ 
urally the court .could not limit itself to the evidence before the 
Board when the Board had not taken evidence. That situa¬ 
tion is sharply distinguishable from the present where the 
Board has made a determination upon evidence taken in a fash¬ 
ion, which, though not that employed by a court, was agreed 
upon by the parties. Likewise, in Brotherhood of Railway 
Clerks v. Nashville C. & St. L. Ry, supra, also relied upon by 
appellants (Br. 18), where evidence de novo was apparently al¬ 
lowed, in a suit to enforce, rather than set aside a Board certifi¬ 
cation, it did not appear that the Board had held a hearing and 
it appears that there were no subordinate findings made by the 
Board. While in the instant case there were no subordinate 
findings made in the Board’s telegraphic decision of April 4, 
1941 (App. 339) nor in its certification of April 17, 1941 (App. 
340), there was in its answer to plaintiff’s protest a detailed 
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statement, {supra, pp. 17-18) of the reasons for its decision. 
This statement must be treated as the equivalent of formal 
findings. 

C. The Board's decision that the reclamation plant employees were not 

part of the voting craft is supported by substantial evidence before the 

Board, and must be judicially sustained 

The written statements (App. 331-332, 334-338) 15 furnished 
to the Board by the three unions which, in view of the agree¬ 
ment, must be considered evidence, clearly afford substantial 
support for the Board’s ultimate conclusion that the reclama¬ 
tion plant workers were not part of the craft of railway shop 
laborers and powerhouse employees. 

The only evidence submitted to the Board by the Federation 
in support of its position (App. 334) that the reclamation 
plant workers were part of such craft was that the Federation 
in 1935 had entered into a collective bargaining agreement 
with the carrier the scope of which covered not only the railway 
shop laborers but also the reclamation plant workers. 

While the courts have recognized that the working agree¬ 
ments current at the passage of the Railway Labor Act (June 
21,1934) are of some importance in determining the scope of 
the craft or class, they have not sought to limit the Board in 
making its determination to that factor. Brotherhood of 
Railroad Trainmen v. National Mediation Board, supra, 760; 
Brotherhood of Railway & Steamship Clerks v. N. C. & St. L. 
Ry., supra, 99-100. In the latter case the court described the 
following factors as basic (p. 100): 

“The letter of the Clerks to the Mediator dated March 2S, 1941 (App. 
331-332) must be considered part of their subsequent written statement to 
the Board, since it was incorporated therein by reference (App. 336). 

“Commissioner Eastman, then Coordinator of Railroads, in the Con¬ 
gressional hearings on the Railway Labor Act of 1935, stressed the import¬ 
ance of this factor in determining the scope of a craft, using the following 
language (Hearings before Committee on Interstate and Foreign Commerce 
of The House of Representatives on H. R. 7650, 73rd Cong., 2nd Sess. 1934, 
p. 57) : 

“* * * My understanding of the way in which the words ‘craft’ or 
‘class’ have been defined in the past, is that they would cover the entire 
service of any carrier. That is, it would not be a class of employees to 
pick out those that did work in a particular shop, but it would be all the 
employees of the carrier, no matter in what shop they were located, who 
did that particular kind of work.” 
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* * * similarity of work to be performed, 16 histori¬ 
cal grouping of employees, relative requirements of skill, 
training, experience, and aptitude, or the existence of a 
community of interest that promised success within the 
spirit of the statute. 

And this court has recently rejected the contention, where 
geographical class lines were involved, that employee con¬ 
tracts were conclusive upon the Board in determining the scope 
of a craft or class, with the following comment ( Switchmen's 
Union of North America v. National Mediation Board, 135 F. 
(2d) 705, 792): 

Appellants cannot complain of interference with their 
contracts if the provision is a lawful exercise of Con¬ 
gressional authority. Their contracts were necessarily 
made subject to that authority. It is an established 
principle that appellants must be considered to have 
made their contracts in- contemplation of the contin¬ 
gency that they might be invalidated by a proper ex¬ 
ercise of legislative power. The contention of 
appellants would render the Board powerless to act no 
matter how unified the craft or how determined the 
members thereof for a particular representative so long 
as any part or group thereof had acquired another rep¬ 
resentative. The Board would be deprived of the 
power to determine which members of the class or craft 
could participate in an election whenever a jurisdic¬ 
tional issue was raised—a power expressly delegated to 
it by Section 2, Ninth, which has been sustained by the 
courts on numerous occasions. 

But even if the scope of collective bargaining agreements 
were the sole test, it does not follow that under this test, the 
reclamation plant laborers were to be considered part of the 
craft of railway shop laborers and power house employees. An 
even stronger claim was made to the Board in the written state¬ 
ments made by the Clerks and the Firemen that the reclamation 
plant employees fell within the scope of an earlier collective 
bargaining agreement between the carrier and the Clerks cover¬ 
ing an entirely different craft represented by the Clerks. These 
statements (App. 331, 335, 336) reveal that the Clerks claimed 
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jurisdiction over the reclamation plant employees by virtue 
of an agreement dated April 1 1929, 17 applying to “laborers 
employed in and around storehouses.” This claim was based 
upon the fact that the reclamation plant of this carrier was a 
subdepartment of its stores department under the supervision 
of the General Storekeeper, and that the term “storehouse 
laborers” in the agreement included laborers in all the sub¬ 
departments of the storehouse department. The Clerks pointed 
out also (App. 337) that they had twice protested to the rail¬ 
road because the scope of the later agreements between the 
carrier and the Federation was thought to infringe their earlier 
agreements, so far as the reclamation plant employees were 
concerned. They also stated that they actually negotiated 
the wages of these reclamation plant employees (App. 337), 
and that these employees on March 20, 1941, voted a strike 
ballot under their jurisdiction as part of their craft (App. 336). 

There was, however, other important evidence before the 
Board in the statements of the Clerks and Firemen to support 
their contention that the reclamation plant employees were 
not part of the craft voting. As we have seen, the nature of the 
work done has also been considered an important criterion 
in determining the boundaries of a craft or class, the effort 
being to place those doing the same type of work in the same 
craft. In this connection these unions pointed out that the 
reclamation plant employees devoted their time to loading, 
unloading, handling, and assorting scrap material in the posses¬ 
sion of the Stores Department (App. 332, 337); that they had 
nothing to do with the Shop Department, and were not shop 
laborers (App. 335, 337); and that they were under the super¬ 
vision of the General Storekeeper rather than of the Mechani¬ 
cal Department or any shop official (App. 335,337). It is thus 
evident that the nature of the duties performed by the recla¬ 
mation plant employees was different from those performed 
by the railway shop laborers and powerhouse employees. 

17 This contract was thus negotiated before the Act was amended in 1934, 

whereas the first agreement with the Federation was not until 1935, sub¬ 
sequent to the passage of the Act. This emphasizes the importance of the 
Clerk’s agreement, since the courts in referring to the scope provisions of 
agreements as a test have generally had reference to the agreements in effect 
at the date of the Act. 
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Finally, the Clerks pointed out (App. 338) that the carrier, 
when furnishing the mediator with a list of eligible employees 
to vote in this election did not consider the reclamation plant 
employees as part of the voting craft, since it did not include 
their names. 

In the light of all this there certainly was a rational basis, 
in the record before the Board, for its ultimate conclusion that 
the reclamation plant employees were not part of the voting 
craft. 

D. The evidence received by the Court, even if it be considered, docs not 

establish that the Board’s action was arbitrary or unreasonable 

The court concluded that, even if the evidence de novo were 
considered admissible on the issue of the scope of the craft or 
class, it did not establish that the Board’s decision was arbi¬ 
trary or unreasonable. We submit that the court was right, 
and that, furthermore, the evidence submitted to the court 
with respect to other issues does not establish any arbitrary or 
capricious action by the Board. The Board’s action cannot, 
of course, be set aside unless it was arbitrary and capricious. 
Brotherhood of R. R. Trainmen v. National Mediation Board, 
supra, 761; Brotherhood of Railway and Steamship Clerks v. 
Nashville, C. <k St. L. Ry., supra, 99. And where evidence de 
novo has been held admissible on issues which an administra¬ 
tive agency has considered, it is well recognized that the con¬ 
clusions of the administrative body are presumptively correct, 
and that the complainant carries the burden of making a con¬ 
vincing showing to the contrary. St. Joseph Stock Yards Co. 
v. United States, 298 U. S. 38, 53; Brotherhood of Railway and 
Steamship Clerks v. Nashville, C. & St. L. Ry., supra, 100. 

The evidence de novo, in addition to the record before the 
Board, submitted by appellants to the court falls under four 
headings: (1) evidence that the agreement of April 3,1941. did 
not, when signed, make provision for submitting the matter of 
the scope of the craft to the Board; (2) certain evidence re¬ 
garding the general question of the craft status of the reclama¬ 
tion plant employees; (3) evidence as to whether the names 
of the reclamation plant employees were included on the agreed 
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eligible list; and (4) evidence relating to the failure of the 
mediator to permit Nathan Rodgers to vote. 

The evidence relating to the agreement of April 3, 1941 has 
already been considered (supra p. 13-14). The evidence relat¬ 
ing to the craft status of the reclamation plant employees con¬ 
sisted of various letters from reclamation plant employees 
authorizing the Federation to negotiate a contract covering 
their wages with the carrier (App. 184-189); contracts entered 
into with the carrier by the Federation covering reclamation 
plant workers (App. 26); and certain testimony that the rec¬ 
lamation plant workers were in fact supervised by fore¬ 
men in the Mechanical Department (App. 66), intended to 
contradict the claims made before the Board by the Clerks 
that such workers were under the supervision of the General 
Storekeeper and not under foremen in the Mechanical Depart¬ 
ment. The evidence as to the authorizations and contracts is 
not really evidence that was not before the Board since the 
Federation in its statement to the Board (App. 334) made the 
contention that its contract covered these men. Consequently 
this claim has been considered already, supra p. 21-22, where it 
was pointed out that scope agreements are not necessarily con¬ 
trolling, and that the Clerks also claimed jurisdiction over these 
same workers, as belonging to a different craft. As to the ques¬ 
tion of who supervised these workers, it need be pointed out 
only that the mediator testified in court, contrary to appellant’s 
witnesses, that these laborers, according to his investigation,' 
were in the Stores Department and were not supervised by any¬ 
one in the Mechanical Department (App. 88). Furthermore, 
a telegram to the Board from the Mechanical superintendent 
of the carrier submitted in evidence (App. 91) specifically de¬ 
clared that the Mechanical Department did not have super¬ 
vision over reclamation plant employees. 

The evidence intended to show that the names of the recla¬ 
mation plant workers were on the original eligibility list agreed 
to by appellant’s representative is peculiarly untrustworthy. 
Witness Carter’s testimony that the names of the reclamation 
plant employees were on the original eligibility list (App. 27) 
is contradicted by that of the mediator (App. 73) and is clearly 
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inconsistent and incorrect. He admitted on cross-examina¬ 
tion that since the list of reclamation plant employees (App. 
218) was in different color typing from that of the remainder 
of the eligibility list (App. 215-216), and that since the two 
exhibits were not apparently attached to each other, the former 
list must have been prepared at a later time (App. 55). This 
would, of course, be perfectly in accord with witness Kiernan’s 
testimony that the reclamation plant list (App. 218) was 
furnished him later by the carrier, and that the reclamation 
plant employees’ names did not appear on the eligibility list 
(App. 73). While Carter stated by way of explanation that 
originally an eligibility list had been prepared containing both 
the names of the reclamation plant employees and the others 
in the same kind of typing (App. 56), he admitted (App. 56) 
that he had been given a copy of the eligibility list, after first 
denying that (App. 57), and that he didn’t think it was neces¬ 
sary to bring his copy into court (App. 57). In view of his 
failure to bring in his copy, his statements that there was a 
copy of the list other than the one from the Board’s files in 
the type and form presented to the court, must be disregarded. 
The form of the two exhibits (App. 215-218) actually intro¬ 
duced before that court clearly indicates that they were sepa¬ 
rate. Furthermore, it is to be noted that both in Carter’s writ¬ 
ten statement to the Board (App. 334) and in President Fair- 
child’s protest after the certification, wherein they were set¬ 
ting forth reasons for voting the reclamation plant employees, 
they did not assert that their names were on the original eli¬ 
gibility list. If such had been the case it can hardly be doubted 
but what this fact would have been mentioned in these docu¬ 
ments. Also in this connection, a telegram from the carrier 
to the Board (App. 90-91) states that the carrier, which, of 
course, furnished to the mediator the list from which the eligi¬ 
bility list was prepared, “furnished mediator only with laborers 
mechanical department * * * Mechanical department 

does not have supervision over reclamation plant laborers.” 
Appellants urge (Br. 43) that the Board’s decision after its 
first hearing indicates that the reclamation plant employees 
were to be voted. It is said that that decision (App. 327-328), 
while stating that power house employees and shop laborers 
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should be voted as a single craft, contained the only exclusion, 
the statement that “shop watchmen should not be voted in the 
election.” This decision, however, was devoted only to the 
question of whether power house employees and reclamation 
plant workers should be voted as a single craft. It was issued 
before any controversy had arisen as to the reclamation plant 
workers, and when their status was not being considered by the 
Board. In view of the clear evidence that the reclamation 
plant workers were not on the eligibility list, the mere failure 
in this earlier decision to exclude them specifically is of no 
significance. Finally, it is to be noted that the district court 
specifically found against appellants on this point (App. 92). 

The testimony (App. 34) concerning the failure of the medi¬ 
ator to permit Nathan Rodgers to vote, despite the fact that his 
name was on the eligibility list, clearly reveals no misconduct 
upon the part of the mediator. The mediator testified that 
he struck the name of Rodgers off of his list at the voting place 
because after questioning him for at least 3^ minutes he did 
not believe that his duties were laborers’ duties in the craft of 
railway shop laborers (App. 73-74). He stated that the Fed¬ 
eration’s representative, Carter, knew he had done so, agreed 
at that time that Rodgers did not belong on the list, and struck 
the latter’s name off his own (Carter’s) list at the same time 
(App. 74-75). He stated that Carter originally protested as 
to the failure of Rodgers to be allowed to vote, but that after 
he (the mediator) had questioned Rodgers, Carter no longer 
protested (App. 83). He stated that he struck Rodgers’ name 
off pursuant to the agreement as to the eligibility list (App. 
330) which provided that changes in the eligibility list would 
be made only to correct error as provided in the rules governing 
the election (App. 82). He stated that he believed the rule 
justifying his action as to Rodgers was that the election should 
be only among laborers in the craft or class of railway shop 
laborers and powerhouse employees (App. 82). In any event, 
the refusal of the mediator to permit Rodgers to vote, even 
if it could be considered to have been error, was, as the district 
court concluded (App. 97), harmless error, since his vote could 
not possibly have affected the outcome of the election. Cf. 
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National Federation of Railway Workers v. National Mediation 
Board, supra, 835. 

The trial court’s findings contrary to appellants on the fore¬ 
going controverted issues, certainly are not “clearly wrong”, 
and must therefore under the settled practice be sustained 
by this court. (See supra 13.) 


II 

The Commission’s decision is valid as an arbitration and 

award 

The court sustained the Commission’s decision on the further 
ground that it was an award made pursuant to a valid arbitra¬ 
tion agreement and thus conclusive upon the court (App. 96). 
It concluded that the agreement of April 4, 1941 (App. 333) 
between the three contesting unions to submit the question of 
the counting of the ballots of the reclamation plant employees 
to the Mediation Board, and to “abide by its decision,” con¬ 
stituted the arbitration agreement (App. 96). 

The court was clearly correct in this conclusion also. 
There is no technical language required to constitute an arbi¬ 
tration agreement; any agreement to submit a question to and 
abide by the decision of others, when clearly and definitely 
expressed, constitutes an arbitration agreement. 3 Am. Jut. 
sec. 114, p. 939. The subsequent decision by the Board that 
the reclamation plant employees were not part of the voting 
craft, based upon the written statements furnished by the 
parties, constituted an award under the arbitration agreement. 
As such, under the settled law it was conclusive upon the 
parties both as to matters of fact and law and bars this court 
from reexamining the question decided. 3 Am. Jur. sec. 130, 
pp. 951-953; Campbell v. American Popular Life Insurance Co., 
8 D. C. 246; Campbell v. Campbell, 44 App. D. C. 142, 153. 
When an arbitration agreement is not purely executory, but 
an award has been made thereon, it cannot be said that the 
arrangement is contrary to public policy because ousting the 
courts of jurisdiction. Campbell v. American Popular Life In¬ 
surance Co., supra, 260. No reason appears why the fact that 
the Board, apart from the action of the parties, would have 
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been required to pass upon this same controversy by the lan¬ 
guage of the Railway Labor Act, prevented the parties from 
selecting the Board as an arbitrator. It is to be noted that 
this is not a case where the parties might have attempted to 
oust the Board of its statutory jurisdiction by agreeing that 
some other agency should decide. And certainly the parties 
could properly consent to accept the Board’s decision as con¬ 
clusive, even though otherwise the decision would have been 
subject to judicial review. Contrary to appellant’s conten¬ 
tions (Br. 39-40), the mere fact that the Railway Labor Act 
specifically provides that disputes between carriers and their 
employees may, in accordance with an agreement between the 
parties, be submitted to a special arbitration board (45 U. S. C. 
secs. 155, 157-159) can scarcely be considered as preventing 
the Board from acting at the request of the parties as a com¬ 
mon-law arbitrator in a dispute between two or more labor 
unions. 

CONCLUSION 

It is respectfully submitted, therefore, that the decree of 
the district court must be affirmed. 

Robert L. Pierce, 

Special Assistant to the Attorney General, 
Department of Justice, Washington, D. C., 

Counsel for the Mediation Board. 

Wendell Berge, 

Assistant Attorney General. 
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